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EDITOR'S NOTE

This issue of Bar News goes to
press at a time when public
liability reform, or more generally
tort reform, is a topic of
considerable  public  attention.
Henry Ergas, a  well-known
economist, brings us an economist’s
perspective on the question. The
President, Bret Walker SC, in his
message, provides a response.

Some of the other features of
this issue include Gary Gregg’s
item on Grace Cossington-Smith,
Justice Meagher and the Bar
Association art collection.  The
cover of this issue contains a photo
of her work, from David Jones’
window, which came into the
collection of the Bar Association
due to the efforts of Meagher in
1974.

Reno Sofroniou brings us an
interview with Justice Peter Young
which should confirm that he is not
as terrifying as he may appear to
many.

Geoff Lindsay SC has recently
produced, through considerable
endeavour, the New South Wales
Bar’s centenary essays, which will
be launched at the end of May. The
collection will be well worth
acquiring. We have in this issue an
extract from Justice Heydon’s piece
on the history of the equity Bar in
New South Wales.

It is with sadness we record the
deaths of Penny Wines and Peter
Comans. Their passing has greatly
affected many members of the Bar.

This issue concludes with an
extract from the Common law
phrasebook  written by Professor
Wiesel ~Werds of  Munchen
Polytecnik. Professor Werds is a
well-known commentator in the
area of the common law and

sometime visitor to Wentworth

Chambers.

Justin Gleeson SC

MESSAGE FROM THE PRESIDENT

Personal injuries:

balancing individual & community obligations

By Bret Walker SC

What a mixture of motives, sources and
solutions has been spread over the topic now
called ‘tort law reform’. Given that its most
recent wave of public interest started in the silly
season of summer, it is actually a good thing
that the latest discussions, in autumn, are
somewhat more serious. Recall, if you can bear
it, the nonsense pushed by the ambiguously
titled Minister for Small Business, the Hon Joe
Hockey MHR, from which a deal of the least
sensible press and broadcasting material has
stemmed.

That litigation expert identified two aspects
of what he encouraged people to regard as
recent reform of the legal profession, as the twin
authors of the threat to community activities by
reason of steep increases in public liability
insurance premiums. The first was advertising
by litigators, and second was the so-called ‘no-
win-no-fee’ retainer arrangements. And the
Minister can claim a political victory of kinds in
that the Government of New South Wales
promptly altered the law governing advertising,
effectively  restricting  public  commercial
messages by personal injury litigation solicitors
to plain statements of their names, addresses
and areas of practice.

The Bar could afford to stand aloof from
that cameo controversy, because advertising of
the kind which excited the opprobrious
description ‘ambulance chasing’ is not done by
barristers. For reasons which owe far more to
the nature of the market for our services than
hopeful conservatives concede, very few of us
have perceived value in expenditure on
messages about our availability, skills and
prices directed to the public at large.
Notwithstanding the irrelevance in practical
terms of advertising regulation for the Bar, as
President I protested to the Government on
certain matters of principle.

They revolve around access to justice, if [
may be forgiven for continuing to use that vague
but honoured phrase about which others
involved in the politics of the legal system now
seem embarrassed. Big business, government,
and the worldly middle-class generally have
little difficulty in choosing from a range of
appropriate lawyers to advise or represent them
in the kind of transactions and circumstances
which may end up in litigation. Not so for
everyone else, whose numbers are vastly greater
than the big end of town and the comfortably
well-off. Contrary to myths earnestly believed in

the last few decades about the reservation of
litigation as an activity of the rich, the best of
the few available empirical studies suggest that
the demographic profile of litigants in our trial
courts are a fair or near reflexion of society at
large. If one removes avowedly commercial
cases, the picture is even more one of ordinary
people involved in ordinary cases.

An objection, of principle, to a ban on price
information in advertising of any services is that
it prevents the buyers’ side of the market from
obtaining the kind of information - of the most
basic kind - that any buyer should have. Even
doctors, by messages such as ‘bulk billing’, are
permitted to signify their prices to people who
may not yet have decided whether to obtain
their professional services. Not so for personal
injury litigation solicitors any more, who can no
longer compete except to the point where a
would-be client has actually come into his or
her premises and is on the point of retaining the
solicitor.

This distortion of ordinary commercial
freedom of speech has been justified on a
number of flimsy grounds, of which taste is
merely the least relevant. lts detrimental effects
are not merely those which are anti-competitive
- although they are among the least rational.
Given that there is simply no body of
disciplinary case-law demonstrating common
misleading or deceptive practices by the
litigators who used to advertise their prices and
other financial terms, one justification which
should never have been advanced was that the
dreaded ambulance chasers were conning their
prospective clients.

That said, of course, the Bar also pointed
out to the Government that the liberalisation in
1993 of advertising by lawyers was in terms
which very carefully prohibited not only
misleading and deceptive conduct but also
advertising which might reasonably be regarded
in that light. That legislation was supported by
both sides of politics. Apparently, without
telling anyone so, both have recanted.

To have achieved this, without ever
providing even a scrap of statistical or empirical
evidence to justify attributing a rising
unmeritorious and expensive personal injury
litigation to increased advertising by personal
injury solicitors, was a real feat of advocacy by
Mr Hockey.

Mr Hockey’s second point had no merit at
all. Tt was also grossly at odds with the history of
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MESSAGE FROM THE PRESIDENT

our profession. Spec briefs, being the Bars
version of no-win-no-fee arrangements, are
scarcely a novelty of the late 1990s. Nor is the
solicitors” allied practice. Nor are they local to
New South Wales. When the High Court wrote
42 years ago of a practice which was ‘consistent
with the highest professional honour’, they were
speaking of solicitors taking the chance of
ultimate payment, the only chance being
payment out of the proceeds of judgment, after
he or she had been honestly satisfied by careful
enquiry that an honest case existed. Exactly the
same principle applied then, as now, to
barristers” spec briefs. The speculation must be
confined to the chance of fees being paid - it
does not involve actions which are merely
speculative in the sense of lacking a
substantiated foundation of fact and law. So
much was clear in the same judgement, when
the High Court insisted on the lawyers belief
that the client ‘has a reasonable cause of action
or defence as the case may be’.

Mr Hockey’s reading in the area had either
omitted one of the leading
cases taught to all new
practitioners as part of their
ethics inculcation, or else the
Minister had forgotten them. T
am referring, of course, to
Clyne v New South Wales Bar
Association (1960) 104 CLR
186 esp at 203 - 205.

The Bench in question
scarcely consisted of bomb-
throwers, or rabid economic
rationalists. Nor could they
seriously be suspected of
decadent American
tendencies. It comprised
Dixon CJ and McTiernan,
Fullagar, ~ Menzies  and
Windeyer JJ. The expressions
I have quoted above were cited
by their Honours from English
and New Zealand authorities
from the early years of last
century. There is no reason to
believe that in 1900 Lord
Russell LCJ was blessing a

very recent development in
Lordship ~ was
undoubtedly praising what he regarded as a
well established tradition.

legal ethics: rather, his

Long may it continue. I think that the New
South Wales Bar will always practise it, and
defend it. Given the state of legal aid, how could
we do otherwise, in the public interest, and the
interests of the administration of impartial
justice?

But this short-lived effusion of fallacy from

a junior federal minister lacks importance,
relative to more recent developments. What the
citizens of New South Wales, and the Bar as an
institution, should be grappling with are the
complexities of a common law of tort
(particularly negligence) based on individualist
ideology, ~and  micro-economic  realities
(including governmental intervention in the
form of compulsory insurance for professionals)
which present in the nasty form of huge
increases in annual insurance premiums.

At an earlier stage in this part-heard debate,
it might have been tempting to suggest a bromide
for those excited in a tabloid way about the death
of local community fairs and other innocent ways
of breaking children’s necks. After all, we have
got over the loss of bull-baiting as part of our
culture’s fabric, without denouncing its historical
opponents as vandals intent on destroying
important social values. And, seriously, there
have been no doubt some local fétes where some
version of the coconut-shy or the mud-jump truly
should not have been allowed, and should not be
lamented if an insurer’s risk-management
policies discourage it.

The real political issue is far more
profound. T believe we should resist the
temptation to see the present stage of the
insurance industry cycle, the collapse of HIH,
(as I write) the mooted collapse of UMP, and the
winter round of premium hikes, as short-term
phenomena which we can survive by ignoring.
In other realms of social conflict, we expect
Government to respond in quick measure to
problems with such obvious human and
financial implications as these recent events
manifestly carry. So the Bar should not feel put
upon when the pressure of public debate
focusses on the activity of litigation which is the
peak experience in the social dealings giving
rise to the insurance problem in the first place.

Probably most of us at the Bar grimace
somewhat at what we might term the lay press
and broadcasting reports of supposed horror
stories involving lunatic verdicts. But maybe
our grimaces have discrete motives: on the one
hand, much of the reporting is exaggerated,
incomplete, or plain wrong; on the other hand,
some of the accurately reported court results
involve findings of negligence which at least
raise a decent query whether hindsight has not
taken the counsel of perfection.

It is a long time since the term ‘common
law” was a decently precise label for the cause
of action in negligence or breach of statutory
duty involved in most personal injuries
litigation.  The abolition by statute of
contributory negligence as a complete defence,
contribution

the statutory availability of

between tortfeasors and the liability of the

Crown in tort are vitally important illustrations.
So, too, is the entirely statutory no-fault
workers” compensation field. It is therefore
appropriate always to consider the possibility of
further legislative adjustment, by way of trade-
offs in the usual way of good government, in the
field of rights to claim damages for bodily injury
caused by other people’s carelessness.

For present purposes in relation to the Bar
and the Bar’s interests (and duties), this is
particularly so in relation to the compulsory
insurance we must buy every year against our
potential liability to compensate clients who
may suffer loss by our own negligence. In my
opinion, there can be no argument in principle
against a trade-off being granted: barristers
must buy insurance, thereby removing (almost,
but not quite) the risk of a defendant’s
insolvency from client-plaintiffs; in return,
members of the public benefitting from that
protection could suffer eg a statutory limitation
of a barrister’s liability, say, to a sum equivalent
to proceeds of the compulsory insurance policy
(assuming it were to answer to the claim) and
the fees charged together with interest. This
may be a pipe-dream, but it is the kind of
politics the Bar should be ready to practise.

Paramount above all these considerations,
which vary from buffo to grave, is the
overarching principle for which the Bar should
remain a champion. A decent society does
endorse standards of conduct between people in
their relations with others. When the relations
are not pre-agreed, are involuntary or are not
governed by a contract, those standards should
require reasonable care by some in relation to
others. Within the ambit of that duty, negligence
should therefore always be a social wrong -
unless the relationship (such as parent and
child, or judge and litigant) is such as to defy
any virtue in making shortcomings actionable.
Generally, otherwise, the social wrong of
should  be

sanctioned - by the familiar device of shifting

negligence recognised  and
its cost from the victim to the wrongdoer.

Unfortunately, the words “fault liability” are
uttered by pundits today as if they were nothing
more than the artificial construct of venal
forensic gladiators. In truth, they describe a
civilised norm which balances individual and
community responsibilities - rights and
obligations. I hope the New South Wales Bar
will never be embarrassed to defend its role in
civil government, viz the administration of
justice, in connexion with these fundamental
values. Even, dare I say it, given that it is how
we earn our living.
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Public liability: An economist’s perspective

By Henry Ergas*

A chorus of concern has arisen on both sides of politics on the
issue of rising premiums for public liability insurance. The
Premier of New South Wales, the Hon Bob Carr MP and The
Prime Minister, the Hon John Howard MP, both agree that
‘something must be done’ to rein in these costs. The Assistant
Treasurer, Senator Helen Coonan, has convened a national forum
on rising premiums for public liability insurance.

Given that some small businesses have recently been hit with
premium increases of up to 300 per cent and a February survey
showed an average increase in public liability premiums of 28 per
cent, it is perhaps not surprising that politicians are concerned
and that many business groups have welcomed the holding of a
national forum. But what is surprising is that the most popular
theory for these rising premium costs — that it is due to lawyers

advertising for clients — is thus far unsupported by any empirical

EU T‘l," HEETAIHIHI:-
III IC HFI‘.IHEIL‘I’

CLIISE

(111

The blg Rockmg Horse of Gumeracha is closed due to the high cost of
insurance premiums

evidence. It is also surprising that some fairly radical solutions to
this problem have been advocated based on this so far unproven
premise.

The Minister for Small Business and Tourism, the Hon Joe
Hockey MP, has been prominent in expounding the theory that
frivolous lawsuits, contingency fees and ‘out of control’ courts are
to blame for rising public liability premiums. He has also
proposed a list of radical measures to solve the problem including
abolishing common law rights to sue for tort, establishing a
national accident compensation scheme, limiting compensation
payouts and/or clamping down on ‘no win, no fee’ arrangements
and legal advertising.

But is there really a problem? And if so, what are its causes
and how might they be tackled?

On whether there is a problem, Mr Hockey has quoted figures
from the Australian Prudential Regulation Authority (APRA)

* Henry Ergas is the Managing Director of the Network Economics Consulting Group, an
economic consulting firm with offices throughout Australia, in New Zealand and in the
United States. He has extensive experience in public policy analysis, and has served as an
adviser to governments and leading corporations, as well as chairing a number of
government policy reviews. He can be reached on H.Ergas@necg.com.au
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showing that liability claims rose from 55,000 in 1998 to 83,000
in 2000. This is a steep rise. However, the figures are for
aggregated public and product liability claims, and hence are
potentially misleading.

Even on these figures, the biggest rise in the number of claims
was from the year ending December 1998 to the year ending
December 1999. The most recent data available for the period
from July 2000 to June 2001 show that claims in this period rose
only slightly, that is, by 4,000 claims, compared to the previous
year when there was a rise of 13,000 claims.

It follows that to the extent that there is a straightforward link
between liability claims, the number of lawsuits and level of
public liability premiums, as Mr Hockey suggests, this should
have manifested itself most fully around 1999 when there were
steep increases in the number of claims. In fact, no such link is
evident in the data. By contrast, the year ending June 2001
experienced a fall in claims expenses and premiums collected for
this insurance category.

It may be that this rise and then fall masks a complex lagged
relationship between increases in liability claims, number of
lawsuits and increases in premiums. But Mr Hockey and his
supporters have certainly not explained the nature of this
relationship or how these purported links are supported by the
evidence. In the absence of any such complex mechanism being
made out, the APRA statistics seem to suggest that other factors
may be at work.

This inference is all the stronger given that it is not difficult to
work out what these ‘other factors’ might be.

First, the collapse last May of HIH, which used to be the
biggest public liability insurance provider, and mergers between
other major players have decreased competition in the insurance
market. Second, the events of September 11, the general economic
volatility following that, and lower investment returns to
Australian insurers, have forced insurers to reassess their policies.
This is reinforced by the fact that past competition took the form of
discounting premiums and financing discounts with investments,
perhaps to an unsustainable degree. Third, in light of the HIH
collapse, APRA has recently required insurers to reserve $1.09
for every $1.00 received in public liability premiums compared to
the previous 52 cents, thereby increasing costs.

It is difficult to argue with the proposition that the price and
cost signals emanating from these three developments might have
a lot to do with recent premium increases. Insurers might have
simply found it rational to attempt to ‘claw back’ revenues from
already unsustainable bouts of discounting made even more
tenuous by recent economic instability.

This does not mean that the linkage between the number of
lawsuits and premium rises is entirely implausible. For instance,
NSW began to partially deregulate its legal system in 1994. It is
possible that this set the scene for increased litigation and
consequent increased liability claims and premium expenses. The
post-September 11 and HIH effects, although the ‘last nail in the
coffin’, may have added to costs that were higher than what would
have occurred under a better-designed legal system.

Nonetheless, it is for the proponents of radical overhaul of the
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current liability system to prove their ‘story’. Merely claiming that
litigation for public liability claims has increased does not do this.

In effect, even if the volume of claims had increased, and that
increase had increased premiums, these effects are not per se
harmful. In this area, as in others, litigation involves benefits as
well as costs, and any assessment of societal impacts needs to
weigh both of these. There is, in other words, a socially desirable
level of litigation, and it would need to be established that current
levels exceeded that socially desirable amount.

It may seem counter-intuitive to speak of a socially desirable
level of litigation. But this is a well-accepted notion in economics,
which considers the relative costs and benefits of alternative
institutional mechanisms for dealing with pervasive social issues
such as public safety. As the Tasmanian Treasury concluded in a
recent review, the compensation regime and insurance system is a
market mechanism that acts as a deterrent to negligent behaviour
and a financial incentive to minimise risks to the public. Of
course, there are other institutional mechanisms to deal with these
issues — safety regulations being an obvious example. But the fact
that disputes over safety issues arise nonetheless suggests that
‘safety through litigation” is picking up some of the
slack in incentives that these other means have not
fully dealt with.

Indeed, it can be argued that until the reforms
of recent years, demand for litigation services may
well have been inappropriately suppressed by
regulatory restrictions and the rarity of ‘no win no
fee’ arrangements compared to today. This would
undoubtedly have been a loss for some people
denied access to legal services as a consequence,
especially those with very limited means who had
genuine claims to make. The reforms of recent
years, even if they increased the volume of claims
and associated litigation, would then merely have
moved Australia closer to efficient arrangements.

Faced with these arguments, Mr Hockey and
his supporters wave the specter of a US-like
explosion in litigation. Unless decisive action is
taken now, they say, we will march down the US
path.

amount. It is indeed true that excessive litigation has

overwhelmed the US legal system. But will it
happen here? The reality is that the situation in the
US differs from that in Australia in crucial ways. These center on
the allocation of the costs of litigation.

In the US, each party to litigation generally bears its own
costs. In contrast, Australian litigation operates according to the
so-called ‘English rule’ in which the losing plaintiff in a case pays
the legal costs of the defendant.

There are complexities involved in an economic comparison
between this rule and the American system. However, research is
fairly conclusive on the point that the ‘English rule’ supports
plaintiffs with relatively high probabilities of victory while
discouraging those who think they face a low probability of
winning. In other words, the ‘English rule’ is more likely to
discourage frivolous lawsuits, to the extent that there is some
relationship between the ‘frivolity” of a lawsuit and the expected
probability of victory. Indeed, there are grounds for believing that
the ‘English rule’ may be overly effective in this respect,
suppressing or discouraging some suits that would be socially

worthwhile. Tt is precisely
because it does so discourage
claims that adoption of the
‘English
prominently in proposals for
reform in the US.

It is true that economic
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The Hon Joe Hockey MP

the English rule are of course

the ones with an expected higher probability of victory. The
expected value of pursuing these claims is therefore higher than
under the American system, making settlement somewhat less
likely. This means that in aggregate the total costs of litigation in a
system that discourages frivolous lawsuits will not necessarily be
lower than in other systems.

But is this a bad thing? No, because the resources expended
on meritorious claims are, from a social perspective, money well
spent to the extent that they create incentives for socially desirable
changes in behaviour.

More specifically, the expenditure of resources on litigation
may induce the party that can most efficiently avoid risks to safety
to do so. This is not to suggest that frivolous lawsuits should be
encouraged — far from it. Rather, the point is that there should be
no automatic presumption that aiming to reduce the amount of
resources expended on litigation is a sensible goal in and of itself.

Additionally, and contrary to the presumption behind one of
Mr Hockey’s proposals, contingent fee contracts which base
attorney-client agreements on a percentage of the lawsuit award,
though common in the US, are not permitted in Australia. As a
result, there is no point in legislating against them. If instead what
Mr Hockey is proposing is that the more limited ‘no win no fee’
agreements be outlawed, then this is likely to have adverse
repercussions for lower income earners because legal aid is not
available for personal injury claims. According to some legal
experts, abolition of ‘no win no fee’ agreements may also
undermine the ability to undertake class action lawsuits which
the

coordination problems involved when multiple parties are

would constitute an additional social loss, because
involved (and which class action lawsuits are designed to solve)
may frustrate the proper pursuit of meritorious claims.

Where does this leave the range of measures being advocated
by Mr Hockey and others concerned with the current legal
system? The proposals to suppress legal advertising and ‘no win
no fee agreements’ has already been discussed — such proposals
presume that there is ‘too much’ litigation, a thus far unproven and
even unanalysed proposition, and may well be throwing the baby
out with the bathwater.

The proposal to impose caps on compensation payouts seems
superficially more appealing, as it does not seem to restrict access
to justice in the way that the other proposals would. However, it is
far from clear that the proposal makes much economic sense.

The purpose of an award of damages is to put a claimant in the
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same position he/she would have been in, but for the harm. Thus
placing caps on damages awards means that the accident victim
effectively subsidises the cost of cutting insurance premiums.
However, this is not all — there is also a redistribution of
responsibility for payment of future costs from insurance users to
the public welfare system. This occurs to the extent that a cap on
damages means that instead of meeting medical expenses from an
award, a claimant may turn to the public health system instead.
These undesirable effects can be mitigated somewhat by setting a
cap only at the top end of possible awards — but this obviously
reduces the extent of cost savings involved, and hence of the likely
fall in premiums.

All this is assuming, of course, that any savings in claims
costs would indeed be passed on to consumers in the form of
reduced premiums. However, if one of the reasons for the current
increase in premiums is a lack of competition in the insurance
market, then the efficacy of a cap on awards would be severely
limited. As a result, capping awards could create the problems
discussed above (such as shifting of costs to the public welfare
system), while having little or no impact on premiums.

The other proposed ‘solution” has been to abolish the common
law right to sue for compensation for tort and move to a ‘no fault’
national accident compensation scheme similar to the one
currently operating in New Zealand. Given the facts set out above,
this ‘solution” seems disproportionate to the problem. Moreover,
the New Zealand experience to date suggests that it is far from
easy for such a scheme to improve on matters.

The compensation scheme in New Zealand had as of 30 June
2000, an unfunded liability of over NZ$6bn. Furthermore, many
observers of the compensation scheme in New Zealand have noted
flaws in its design which are likely to work against efficient
incentives as well as imposing disproportionate burdens on
particular groups. For instance, women are penalised because
they account for fewer accidents from sport, crime and motor
vehicles than men, yet pay the same levies. The scheme’s levy
rates have also been criticised for not accurately reflecting
industry accident records, so that resources are misallocated
across industries, as have its experience ratings, with safe
employers in an industry effectively subsidising unsafe ones.

It may be that a scheme such as New Zealand’s could do
better than these criticisms suggest. But it is also plausible to
think that many of these problems stem from the necessarily
limited ability of a national compensation scheme to properly
reflect all actuarially relevant factors without turning into an
administrative nightmare. The price to be paid for all this is then
distortion across groups and industries, and arbitrary transfers of
income. These pitfalls suggest at least that the regulatory costs of
setting up and administering such a scheme may exceed whatever
benefits it is meant to provide.

One benefit from the New Zealand scheme which has been
touted is its allegedly low administrative costs. However taking
this claim on face value, low administration costs tell us nothing
about the efficiency of an insurer; rather, they may simply be a
sign of insufficient claims investigation and monitoring, and
therefore a source of higher overall accident costs. Of course we
know that one of the reasons for the low administration costs of the
New Zealand scheme is its unfunded liabilities, and another is the
actuarial shortcomings already discussed.

Aside from this one disputable benefit, worldwide research is
extremely inconclusive on the economic impact of national

compensation schemes imposed in other jurisdictions and in other
areas of law. There is, at least to date, no firm evidence that these
schemes actually lead to cost savings for the economy without
backfiring in other respects such as by reducing efficient
incentives to take proper care.

For instance, one 1982 US study by Medoff and Magaddino
found that no-fault compensation schemes increased liability loss
rates while another by Landes found that states in the US that
imposed minor restrictions on tort claims experienced increases of
2-5 percent in fatal accidents while those imposing greater
restrictions suffered 10-15 percent more. A 1989 study by
McEwin found that add-on no-fault schemes did not increase
automobile fatalities but where tort liability was abolished
altogether fatalities increased by 16 percent. Other studies, in
contrast, have found no relationship between no fault
compensation schemes and fatalities schemes.

In short, the case for a radical overhaul of the current liability
system is far from having been established. There is little evidence
of a problem, much less systematic analysis of its causes. To the
extent to which litigation in this area has increased, it is not clear
that it has imposed net social losses. And the proposed solutions
seem of dubious efficiency. It would be a pity if so poorly informed
a public debate were to serve as a foundation for sweeping
changes in public policy.




RECENT DEVELOPMENTS

Regie National des Usines Renault SA v Zhang

20021 HCA 10 (14 March 2002)

By Justin Gleeson SC

The plaintiff, Mr Zhang, had entered
Australia in 1986. In early 1991 he
travelled to New Caledonia with the
objective of lodging an application for
permanent residency with the Australian
Consulate in Noumea. While in New
Caledonia he hired a Renault sedan. He
suffered serious injuries when he lost
control of the car. He spent 14 days in
hospital in Noumea and was then
transported back to Sydney where he was
a patient at the Royal North Shore Spinal
Unit for several months. He remains
disabled.

Mr Zhang brought an

Under Australian

choice of law

rules, the law of

the place of the

wrong is the

governing law in

respect to torts,

whether those

torts are

committed in

Australia or

overseas.

action in the Supreme
Court of New South Wales
to recover damages from
the Renault companies for
his injuries. The Renault
companies did not conduct
South

Wales or Australia and

business in New
could not be served within
the jurisdiction. However
service was effected on
them outside the
jurisdiction, using  the
‘long arm’ jurisdiction of a
Part 10 Rule 1A(e) of the
Supreme Court Rules. Tt
was conceded that that
rule was applicable: the
proceedings were for the
recovery of damages in
respect of damage suffered

within New South Wales

caused by a tortious act or

omission wherever
occurring.
The Renault

companies brought an application under
Part 10 Rule 6A seeking to set aside
service of the originating process on the
ground that the New South Wales court
was an inappropriate forum for the trial of
the proceedings.

The trial judge, Smart J, granted the
application. He was heavily influenced by
his finding that French law would govern
the claim. He regarded this matter as

outweighing what were otherwise the

practical advantages in the matter
proceeding in New South Wales.

The Court of Appeal allowed the
appeal from the decision of Smart J. They
held that he was wrong to conclude that
French law, as the law of the place where
the tort occurred, would govern the claim
and therefore his discretion had
miscarried. The Court of Appeal re-
exercised the discretion and refused the
stay application.

In the High Court, the joint judgment
of Gleeson CJ, McHugh,

Gummow and Hayne JJ held that under

Gaudron,

Australian choice of law rules, the law of
the place of the wrong is the governing
law in respect to torts, whether those torts
are committed in Australia or overseas. In
this respect, the majority extended the
previous decision of the Court in John
Pfeiffer Pty Limited v Rogerson (2000)
203 CLR 503 at 521. That case had held
that the law of the place of the wrong
governed intra-national torts. The result is
that the principle in Phillips v Eyre, which
involved a double actionability test, has
now been completely eradicated from
Australian law.

The joint judgment did, however,

recognise the following:

a) there may be cases where, as a
matter of Australian public policy,
an Australian court should not
permit a claim based on a foreign
tort to be litigated. However these
cases should be directly dealt with
under the rubric of public policy,
rather than through the retention of
the double actionability rule;

b) any party, whether the plaintiff or
defendant, which seeks to rely
upon the foreign law of the place of
the wrong must allege and prove
that law;

c) it follows that where an applicant
on a stay motion seeks to rely upon
a foreign law as governing the
then the

required to lead

matter, applicant is
appropriate

evidence as to the foreign law and

the particular features of it which
provide an advantage to the

applicant;

d)difficult distinctions may remain
between questions of substance
which will be governed by the law
of the place of the wrong and
questions  of  procedure.  For

example, the joint judgment

reserved for later consideration
whether, in the cases of foreign
torts, all questions about the kinds
of damage, or amount of damages
that may be recovered, would be
treated as substantive issues

governed by the law of the place of

the wrong.
Ultimately, however, the Renault
companies achieved a pyrrhic victory. The
joint judgment held that, although the
trial judge had correctly found and taken
into account that French law as the law of
the place of the wrong would govern the
action, he had not directed himself
correctly to the ultimate question; namely
whether a trial in New South Wales would
be productive of injustice because it
would be oppressive in the sense of
seriously and unfairly burdensome,
prejudicial or damaging or vexatious in
the sense of productive of serious and
unjustified trouble and harassment. In
other words, the trial judge set the hurdle
for the Renault companies too low on the
stay application. The mere fact that the
New South Wales Court would need to
apply a French law to determine the
matter did not render it a clearly
inappropriate forum. Further, the Renault
companies had led limited evidence
respecting the substantive law applicable
in New Caledonia. Overall, the practical
considerations tended to favour a hearing
in Sydney and the Renault companies had
not surmounted the hurdle necessary to
achieve a stay.

Kirby J
judgment that the rule adopted in Pfeiffer

agreed with the joint

should be extended to international torts,

subject to the exception where
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enforcement by the forum of the law of the
place of the wrong would be contrary to
public policy of the forum. However,
Kirby J dissented from the joint judgment
because he discerned no error in the
primary judge’s weighing of the factors
relevant to the stay. He stated that, having
rejected Phillips v Eyre as the applicable
choice of law rule, the Court should not
succumb to a new provincialism in the
guise of exercising the discretion to stay
proceedings.

Callinan J also dissented. He held
that the word ‘inappropriate’ in the rule
should not be burdened with the
encrustations  of ‘oppressiveness’ and
‘vexatiousness’. He held that suits should
not be determined in a jurisdiction which
has, with respect to the relevant events,
no real connection with the defendant. He
held that, on any test, New South Wales
was an inappropriate forum. Callinan J
did not deal with the application of
Pfeiffer to foreign wrongs.

Some lessons for counsel include:

1) the evidence necessary to be led on

a stay application may extend
beyond merely evidence of the

procedures of the relevant foreign
Court and the relative advantages
and disadvantages generated by
such procedures, to evidence of the
substantive content of the foreign

law applicable to the claim;

2)this will probably require the
affidavits ~ from

qualified lawyers in the foreign

obtaining  of
jurisdiction,  deposing to the

relevant law;

3)to be admissible, the affidavits
should depose to the content of the
foreign law but not seek to apply it
to the facts of the particular case;

4)there is room to develop the
categories of public policy whereby
an Australian court might decline
to apply foreign law otherwise
mandated by  the  relevant

Australian choice of law rule;

5)despite the direction in Voth v
Manildra Flour Mills 171 CLR 538
at 565 that the stay applications

ought to be able to be determined
quickly, often in the privacy of the
judge’s chambers, this may not be
possible where there is a body of
evidence led concerning not only
the procedures of the foreign court
but also the substantive foreign law
and factual disputes are thereby
generated;

6) the burden on the applicant for the
stay remains a heavy one because it
is necessary to establish that the
continuation of the proceedings in
the local court would be vexatious
or oppressive in the sense defined
above;

7)in claims like personal injuries
claims where the damage travels
with the plaintiff, New South Wales
courts will often remain a viable
forum notwithstanding the accident
occurred overseas and foreign law
will govern the tort claim.

Lake Macquarie City Council v McKellar womiswers

By Justin Gleeson SC

In this appeal, the appellant failed in
its attempt to overturn the judgment of
Sidis DCJ that the Council was negligent
in allowing a nail to remain on a
basketball court. The plaintiff had stepped
backwards during the course of a
basketball game on the courts and his foot
became caught by the nail rivet on the
concrete surface of the court. The plaintiff
fell back heavily injuring himself.

The point of general significance is
that senior counsel for the appellant
developed oral argument which Ipp AJA
little
relationship to the written submissions
which  had
(prepared by different counsel previously
briefed in the matter). Ipp AJA stated:

described as  bearing  very

been previously filed

The Court has a heavy burden of
cases and if judgments are to be
delivered within a reasonable time it
is desirable that judgments in more
straightforward cases be delivered at
the conclusion of oral argument.

Otherwise  the period between

argument and the delivery of
judgment will grow to an inordinate
degree. This process however will be

prevented if the oral argument differs

in substance from the written
submissions.

Ipp AJA also stated:

Where, after written submissions

have been filed, new counsel is

briefed who wishes to present

different arguments, the new counsel

is duty bound to ensure that

amended written submissions,
properly  reflecting  these new
arguments, are filed in good time.

Heydon JA agreed with the

observations of Ipp AJA. He stated that
in a future case it may be necessary for
the Court to take the extreme step of
declining to hear oral arguments which
are outside the parameters of written
argument unless there has been some
good explanation for why the disparity
exists.

Handley JA agreed with Ipp AJA.

7

The lessons for counsel are:
1) written submissions must be filed

on time;

2)if new counsel is briefed, amended
written submissions must be filed
in adequate time prior to the
hearing if different arguments are

to be presented; and

3)if these steps are not followed
there is the prospect of not only
costs orders against counsel, but
the possibility of argument not
being allowed on the fresh points
which could prompt a negligence

claim against counsel.

Any barristers who consider that the
by the

unworkable or overly harsh are invited to

suggestions Court may be
write to the Association or this journal

with their comments.
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High Gourt sentencing cases

By Christopher O’Donnell

Although it is difficult to obtain special leave to appeal to the
High Court on grounds involving sentencing only, leave is
occasionally given. The Court has recently handed down a number
of important judgments in this area.

Cameron v The Queen —[2002] HCA 6 (14 February 2002)

The appellant was charged with supplying a prohibited drug in
Western Australia. He wished to plead guilty, but did not do so until
the prosecution, after defence representations, amended the charge
to correctly particularize the substance found in his possession.
Initially this had been particularised as the chemical name for
ecstasy. After analysis showed this to be incorrect the particulars
were changed to the chemical name for speed. The appellant then
promptly pleaded guilty. When sentenced the appellant only
received a discount off his sentence for his plea of 10 per cent. This
was less than the 20 per cent to 35 per cent discount usually given
in Western Australia for the earliest possible pleas of guilty.

The majority, comprising Gaudron, Gummow & Callinan JJ
noted that the discount on sentence for pleas of guilty has
traditionally been justified on the basis of the subjective grounds of
remorse and acceptance of responsibility and the objective ground
that the community has been saved the expense of a trial. However,
the majority noted that expressing the objective rationale this way
could give rise to the perception that those who assert their right to a
trial are discriminated against as compared with those who plead
guilty. To avoid this perception, the majority proposed the following
solution (at para 14):

Reconciliation of the requirement that a person not be penalised for
pleading not guilty with the rule that a plea of guilty may be taken
into account in mitigation requires that the rationale for that rule, so
far as it depends on factors other than remorse and acceptance of
responsibility, be expressed in terms of willingness to facilitate the
course of justice and not on the basis that the plea has saved the
community the expense of a contested hearing. (emphasis added)

The majority also held that the appellant had entered his plea at
the earliest opportunity because it was not reasonable to expect the
appellant to plead to an offence that wrongly particularised the
prohibited drug to which the charge related.

Cheung v The Queen (2001) 185 ALR 111

This appeal raised a question of sentencing principle and
practice concerning the role and responsibilities of a sentencing
judge following a conviction at a trial by jury. The appellant, a
senior Customs official in Hong Kong, was found guilty of being
knowingly concerned in the importation of 50 kilograms of high-
grade heroin into Australia. The question on appeal concerning
sentencing was whether the sentencing judge was obliged to fix
sentence on a view of the evidence most favourable to the appellant.

The charge against the appellant alleged that his knowing
concern in the importation occurred between 1 August 1988 and 12
May 1989. The nature and extent of the appellant’s involvement,
including the period of his participation in the enterprise, his
relationship with the other participants, his contribution to the
success of the scheme, the financial reward he might have expected,
and the reasons for his involvement, were all matters which, if

capable of being ascertained, were of possible relevance to an
assessment of his culpability. The jury heard evidence bearing upon
some or all of those matters. But the fact that such evidence might or
might not have been of significance to some or all of the jurors, in
the process by which they reasoned as to the guilt of the appellant
did not, according to the majority (comprising Gleeson CJ, Gummow
& Hayne JJ), mean that the jurys verdict was ‘ambiguous’. The
majority, and Callinan J in a separate judgment, affirmed the
following principles set out by the New South Wales Court of
Criminal Appeal in Isaacs (1997) 41 NSWLR 374 concerning the
trial judge’s fact-finding role on sentence after a verdict of guilty is
entered by a jury:

1) Where, following a trial by jury, a person has been convicted
of a criminal offence, the power and responsibility of
determining the punishment to be inflicted upon the offender
rest with the judge, and not with the jury ...

2) Subject to certain constraints, it is the duty of the judge to
determine the facts relevant to sentencing. Some of these
facts will have emerged in evidence at the trial; others may
only emerge in the course of the sentencing proceedings. ...

3) The primary constraint upon the power and duty of decision-
making referred to above is that the view of the facts adopted
by the judge for purposes of sentencing must be consistent
with the verdict of the jury. ...

4) A second constraint is that findings of fact made against an
offender by a sentencing judge must be arrived at beyond
reasonable doubt.

5) There is no general requirement that a sentencing judge must
sentence an offender upon the basis of the view of the facts,
consistent with the verdict, which is most favourable to the
offender. ...However, the practical effect of 4 above, in a
given case, may be that, because the judge is required to
resolve any reasonable doubt in favour of the accused, then
the judge will be obliged, for that reason, to sentence upon a
view of the facts which is most favourable to the offender.

But the majority held that the correct application of these
principles did not prevent the trial judge from assessing the
evidence of a witness the evidence of whom is relevant to the degree
of culpability of the prisoner, and accepting or rejecting that
evidence when finding facts for the purposes of sentence.

The majority further held that provided the facts found by a
sentencing judge are not inconsistent with the jury’s verdict, a
sentencing judge may well make an assessment of an offender’s
degree of culpability which would not be supported by all, or
perhaps any, members of the jury. An example given was a charge of
murder against someone who had administered a lethal injection to
an elderly ill person causing death. Inheritance of the victim’s estate
might be one motive. A desire to end the victim’s suffering might be
another. Both motives could be consistent with guilt but motive
would not be an issue for the jury to decide. It could be an issue for
the sentencing judge to decide and, in that regard, the sentencing
judge’s view of the evidence could differ from the jury’s.

The majority also rejected the appellant’s argument that the
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prosecution should have split the charged period in two by charging
two separate offences in the indictment to meet arguments over
differing interpretations of the facts. It was held that a single charge
was warranted in the circumstances.

Wong v The Queen; Leung v The Queen (2001) 185 ALR 233

The vexed question of ‘guideline’ judgments for sentencing in
future matters was considered by the High Court in this decision,
which was handed down on 15 November 2001. The appellants,
who were convicted of being knowingly concerned in the
importation into Australia of a commercial quantity of heroin, were
sentenced to 12 years imprisonment with a non-parole period of
seven years. The Commonwealth Director of Public Prosecutions
appealed to the New South Wales Court of Criminal Appeal against
the sentences on the ground that they were manifestly inadequate.
In so doing the Director gave notice to the Court of Criminal Appeal
that it would urge the publication by that court of a guideline
judgment in relation to sentences applicable to heroin importation.
Accordingly, the Court comprised five judges rather than the usual
three.

The Court of Criminal Appeal allowed the appeal and
substituted sentences of 14 years imprisonment with a non-parole
period of nine years. Spigelman CJ, with whom Mason P, Sperling &
Barr JJ agreed, also stated a guideline for sentencing those
convicted of being knowingly concerned in the importation of
narcotics. The guideline was expressed to apply to ‘couriers and
persons low in the hierarchy of the importing organisation’. It set out
a grid of five categories based upon the quantity of narcotics
imported (the total range being between two grams and 10
kilograms) and stated a range of sentences of imprisonment
applicable to each category (the total range being between five years
and 15 years). Spigelman CJ also stated that this guideline was not
relevant to the cases of the appellants.

A majority of the High Court held that the Court of Criminal
Appeal was not empowered to issue ‘guideline’ judgments setting
out tables of future punishments. In their joint judgment, Gaudron,
Gummow & Hayne JJ held that this was because the Criminal
Appeal Act 1912 at the time conferred no such jurisdiction on the
Court of Criminal Appeal (at 256):

In the words of sec 5D(1) of the Criminal Appeal Act, the Court’s
powers were to ‘vary the sentence and impose such sentence’ on
the particular offenders as was proper. It had jurisdiction in the
matter which concerned the sentence passed on those particular
offenders. It had no jurisdiction in respect of sentences passed or
to be passed on others. The publication of a table of future
punishments was neither to vary the sentence that was passed nor
to pass a new sentence. It is not within the jurisdiction or the
powers of the Court to publish such a table because, to adopt
constitutional terms, that is not directed to the quelling of the only
dispute which constitutes the matter before the Court. Nothing in
sec 12 of the Criminal Appeal Act gave the Court any relevant
additional jurisdiction or power.

Kirby J held that the Court lacked the power to issue guidelines
for these federal offences on the different ground of constitutional
inconsistency between the ‘guidelines’ and the federal legislation
applicable to the offences. It followed that (at 269):

To the extent, as it must be inferred, that the ‘guidelines’ affected
the approach and conclusion, judgment and sentences of the
Court of Criminal Appeal, the orders of that Court were
erroneous. No statement of sentencing principle, whether called a
‘guideline’ or otherwise, may be inconsistent with federal
legislation applicable to the case. This argument of the

appellants must therefore be upheld.

The majority (at 251), with whom Kirby J agreed on this point,
further held that the Court of Criminal Appeal erred in attributing
chief importance to the weight of the narcotics in fixing sentences
for the offence, holding that such an approach amounted to a
departure from fundamental principle. The majority also held (at
252) that the ‘two-stage’ approach of arriving at a sentence, in
which an ‘objective’ sentence is first determined and then
‘adjusted’ by a mathematical value given to one or more of the
subjective features of the case such as a plea of guilty, was also
wrong in principle and incorrectly applied to the sentencing of the
appellants by the Court of Criminal Appeal.

Guideline judgments — Developments since Wong & Leung

In December 2001, in response to the High Court’s decision in
Wong v The Queen & Leung v The Queen, the New South Wales
Government enacted amendments to the Crimes (Sentencing
Procedure) Act 1999 in Schedule 5 of the Criminal Legislation
Amendment Act 2001. The newly inserted sec 37A of the Crimes
(Sentencing Procedure) Act 1999 now permits the Court of Criminal
Appeal to ‘give a guideline judgment on its own motion in any
proceedings considered appropriate by the Court, and whether or
not it is necessary for the purpose of determining the proceedings.’
The newly inserted sec 41 of the Crimes (Sentencing Procedure) Act
1999 purports to retrospectively validate any guideline judgment
given before the passage of sec 37A that would have been valid
had sec 37A been enacted before the judgment was given.

The difficulty now inherent in this area was highlighted by a
recent case before the Court of Criminal Appeal in which the New
South Wales Attorney General had sought guideline judgments for
sexual assault without consent and aggravated sexual assault
without consent. The matter was adjourned after the Attorney was
forced to withdraw the original application and file a fresh
application, because the original was filed in September 2001,
prior to the amendments to the Crimes (Sentencing Procedure) Act
1999 coming into operation in late December 2001. At least one
member of the bench presiding over the appeal questioned the
point of writing a guideline judgment at all given the very wide
range of criminal behaviour involved.

Judicial Commission of New South Wales

Sentencing Manual

As the above cases demonstrate the area of sentencing is
becoming increasingly complex. Practitioners in the area will
therefore welcome the publication of the Judicial Commission of
New South Wales’ Sentencing Manual — Law, Principles and
Practice in New South Wales by Ivan Potas (Lawbook Co., 2001).
This handy paperback volume is a compilation and analysis of
information contained on the JIRS database developed by the
Commission as an aid to monitoring sentences imposed by the
courts in New South Wales. The book traces legislative and case
law developments on sentencing and identifies the principles
enunciated by superior courts that govern the exercise of this
jurisdiction.
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The counter-terrorism Bills

By Sarah Pritchard

The Bills: An overview
On 20 March 2002, the Senate Selection of Bills Committee
referred the following Bills to the Senate Legal and Constitutional
Legislation Committee for inquiry and report by 3 May 2002:
e Security Legislation Amendment (Terrorism) Bill 2002 [No.
2};
e Suppressing of the Financing of Terrorism Bill 2002;

¢ Criminal Code Amendment (Suppression of Terrorist
Bombings)
Bill 2002;

¢ Border Security Legislation Amendment Bill 2002; and

¢ Telecommunications Interception Legislation Amendment Bill
2002.

On 21 March 2002, the Senate Selection of Bills Committee
referred the Australian Security Intelligence Organisation
Legislation Amendment (Terrorism) Bill 2002 (‘the ASIO Bill’) to
the Senate Legal and Constitutional Legislation Committee and the
Parliamentary Joint Committee on ASIO, ASIS, and DSD for
inquiry and report by 3 May 2002.!

The Bills propose to:
e amend the Criminal Code Act 1995 to introduce new criminal
offences of terrorism punishable by life imprisonment and a
the

organisations, modelled on the recent UK Terrorism Act 2000;

regime for attorney-general to proscribe certain

criminalize the financing of terrorism through amendments to
the Criminal Code Act 1995, the Financial Transactions
Reports Act 1988, the Mutual Assistance in Criminal Matters
Act 1987 and the Charter of the United Nations Act 1945, in
order to give effect to Australia’s obligations under United
Nations Security Council resolution 1373 (2001) and the
International Convention for the Suppression of the Financing

of Terrorism (1999);

create offences relating to international terrorist activities

using explosive or legal devices in order to give effect to
Australia’s obligations under Security Council resolution 1373
(2001) and the International Convention for the Suppression of

Terrorist Bombing (1998);

amend the Customs Act 1901, the Customs Administration Act
1985, the Fisheries Management Act 1991, the Migration Act

1968, and the Evidence Act 1995 to increase customs powers;

and

e amend the Telecommunications (Interception) Act 1979 to
clarify the application of the Act to telecommunications
services involving a delay between the initiation of the
communication and its access by the recipient, such as email
and short messaging services, include offences constituted by
conduct involving acts of terrorism and child pornography
related and serious arson offences as offences in relation to
which a telecommunications interception warrant may be
sought;

amend the definition of ‘politically motivated violence’ in sec
4 of the Australian Security Intelligence Organisation Act 1979
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(‘the ASIO Act) to include acts that are terrorism offences; and

e insert a new Division 3 at the end of Part II of the ASIO Act
dealing with special powers relating to terrorism offences,
including in relation to warrants requiring persons to appear
for questioning and to be taken into custody and detained for
questioning. The most controversial of the proposed powers
include those which allow

i ASIO to request the incommunicado detention of persons
not suspected of any criminal activity for an initial period of
up to 48 hours, with the possibility of extension resulting in
an unrestricted and indefinite period of continuous
detention;

ii compulsory questioning without legal representation and
under penalty of an offence; and (iii) the use of
incriminating answers in subsequent proceedings for

terrorist offences.

Assessment criteria
In assessing the proposals for new security legislation in
Australia, it is useful to have regard to the following principles
formulated by Lord Lloyd of Berwick for applying the rule of law
to the challenge of terrorism:
e Legislation against terrorism should approximate as closely
as possible to the ordinary criminal law and procedure.
¢ Additional statutory offences and powers may be justified,
but only if they are necessary to meet the anticipated threat.
They must then strike the right balance between the needs
of security and the rights and liberties of the individual.

® The need for additional safeguards should be considered
alongside any additional powers.

e The law should comply with the UK’s obligations in
international law.?

To these principles, one might add that in striking the right
balance between the needs of security and the rights and liberties
of the individual, the possibility of other means of combating the
perceived security threat should always be considered.?

The fourth of the principles identified by Lord Lloyd of
Berwick requires compliance between legislation against terrorism
and relevant obligations in international law. International
instruments concerned with terrorism include the Convention for
the Suppression of Terrorist Bombings (1998) and the Convention
for the Suppression of the Financing of Terrorism (1999). The
principal relevant United Nations Security Council resolution is
resolution 1373, adopted 28 September 2001, in which the
Security Council decided that all States shall, amongst other things:

2. (e) ensure that any person who participates in the financing,
planning, preparation or perpetration of terrorist acts or in
supporting terrorists act is brought to justice and ensure that,
in addition to any other measures against them, such terrorist
acts are established as serious criminal offences in domestic
laws and regulations and that the punishment duly reflects the
seriousness of such terrorist acts.

Further international obligations relevant to an assessment of
the proposed legislation are found in international human rights
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law and practice. In the wake of the events of 11 September 2001, (b) involves serious damage to property; or
numerous United Nations human rights bodies have made (c) endangers a person’s life, other than the life of the person
important statements in relation to proposed anti-terrorist laws.* taking the action; or

On 27 February 2002, the High Commissioner for Human (d) creates a serous risk to the health or safety of the public
Rights confirmed that ensuring that innocent people do not or a section of the public; or
become the victims of counter-terrorism measures should be an (e) seriously interferes with, seriously disrupts, or destroys,
important component of anti-terrorism strategies.” In order to an electronic system ...”
assist States in complying with international human rights The most troubling aspect of this definition is the broad,
standards in implementing of Security Council resolution 1373, imprecise and ambiguous formulation of the requisite intention,
the High Commissioner proposed the following criteria: ° namely that the action is done or the threat is made ‘with the

e ) . ] intention of advancing a political, religious or ideological cause’. It
2 Human rights law strikes a balance between the enjoyment

S . . is noteworthy that the definition of domestic terrorism in sec 802
of freedoms and legitimate concerns for national security. It

allows some rights to be limited in specific and defined of the United States Code (as amended by the so-called Patriot Act
circumstances. of 2001) does not extend to damage to property, focussing on
3 Where this is permitted, the laws authorizing restrictions: ‘activities that involve acts dangerous to human life’. In addition,
(a) Should use precise criteria; the US definition requires an apparent intention ‘to intimidate or
(b) May not confer unfettered discretion on those charged coerce a civilian population, to influence a policy of a government
with their execution. by intimidation or coercion, or to affect the conduct of government

4 For limitations of rights to be lawful they must: by mass destruction’. The more mildly worded definition in sec
(a) Be prescribed by law; 1(1) of the UK Terrorism Act 2000 contains a requirement that the

(b) Be necessary for public safety or public order, i.e. the use or threat of action ‘is designed to influence the government or

protection of public health or morals and for the to intimidate the public or a section of the public’. Section 50 of
protection of the rights and freedoms of others, and serve

9 the Northern Territory Criminal Code requires an intention to
a legitimate purpose;

procure the alteration of a matter or thing established by a law of a
the imprecise and (c) Not impair the essence of the right; legally constituted government or other political body, including

(d) Be interpreted strictly in favour of the rights at acts done for the purpose of putting the public or a section of the
. 1ssuc; public in fear. The proposed Commonwealth definition contains no
unnecessarily

(e) Be necessary in a democratic society; requirement of any similar intention or design, requiring only an
broad nature of (f) Conform to the principle of proportionality; intention to advance a political, religious or ideological cause. The
(2) Be appropriate to achieve their protective effect of such a definition is to remove from the definition of
the definition is function, and be the least intrusive instrument terrorism any element of intentionality to terrorise the government
?131:122%51: those which might achieve that protective or the public through intimidation, coercion or the evocation of

;

. extreme fear.
likely to see

(h) Be compatible with the objects and purposes of A related problematic aspect is the inclusion of action
human rights treaties; . . . . .

involving serious damage to property. Such action could include
(i) Respect the principle of non-discrimination; forms of damage to property caused by advocates of political,

(j) Not be arbitrarily applied.’ religious and ideological causes such as damage to walls and

political activity

such as public

fences of embassies, immigration and other detention centres,

. military installations, birth control clinics and casinos, as well as
demonstrations

Sel]lll'lty IjengIatm“ Ame“dme“t to logging trucks, billboards and pavements. The participants in
. . such forms of protest and dissent are frequently youthful,
and unplanned (Terror lsm) Bl“ 2002 [N0'2] enthusiastic and sometimes zealous, but otherwise peaceful, law
industrial activity o ) ) ] abiding and dutiful citizens. Such offences are surely not apt to be
The proposed definition of ‘terrorist act characterised as ‘terrorist acts” and to be subject to a penalty of
caught within sec Th? Sec‘ur ity  Legislation Amendm.ent life imprisonment. Moreover, any notion of harm to property ought
(Terrorism) Bill 2002 proposes the following not to be free-standing but must, at the very least, require mass
100.1(1). definition of ‘terrorist act” in sec 100.1: destruction, as well as be linked to a threat to human life or
. terrorist act means action or threat of action serious physical harm, and contain some element of intentionality

where: to terrorise the government or the public.

alifi Q P . N - X P c 3 k4
(a) the action falls within subsection (2); and The unqualified use of language of ‘serious harm to a person

(b) th on is d te th . d < th in sec 100.1(2)(a) is also disturbing. As drafted, this could include
the action is done or the threat is made with the

intention of advancing a political, religious or ideological
cause; least, such action should be confined to action causing serious

harm to a person’s reputation or economic interests. At the very

but d Linelud physical harm to a person, as well as containing some element of
hut does not include:

intentionality to terrorise the government or the public. Further,

(c) lawful advocacy, protest or dissent; or despite the exclusion of ‘lawful advocacy, protest or dissent, or

(d) industrial action. industrial action’ from the definition of terrorist act, the imprecise

. T R, and unnecessarily broad nature of the definition is likely to see
(2) Action falls within this subsection if it: . o Y . . ¥
political activity such as public demonstrations and unplanned

(a) involves serious harm to a person; or industrial activity caught within sec 100.1(1). For example, an
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urgent action alert issued by a non-governmental organisation
such as Amnesty International calling on members and supporters
to fax or e-mail a minister in an Australian or a foreign
government could fall within sec 100.1(2)(e) as action which
‘seriously interferes with, seriously disrupts, or destroys, an
electronic system including: (i) an information system; or (ii) a
telecommunications system’. A further example would be a strike
by police officers, nurses, fire-persons or other emergency services
personnel resulting in a reduction in the provision of relevant
services to the public, and hence potentially falling foul of sec
101.1(2)(d) as action which ‘creates a serious risk to the health or
safety of the public or a section of the public’.

Offences connected with terrorist acts:
Offences of absolute liability

Sections 101.2, 101.3, 101.4, 101.5 and 101.6 create offences
of providing or receiving training connected with terrorist acts,
directing organisations concerned with terrorist acts, possessing
things connected with terrorist acts, collecting or making
documents likely to facilitate terrorist acts, and other acts done in
preparation for or planning terrorist acts. All these offences carry
sentences of life imprisonment. An offence against each of these
sections is committed even if the terrorist act does not occur.

The offences in secs 101.2, 101.4 and 101.5
are offences of absolute liability. This means that
no mens rea is required, so that the offence is
committed once it is shown that the accused
proposed voluntarily committed the acts which comprise the
offence. It is no defence that the accused honestly
proscription
facts which if existed would have rendered his or
her conduct innocent.” Each of secs 101.2(4),
101.4(4) and 101.5(4) provides for a defence where
y affected the person proves that he or she was not reckless in
the circumstances. However, reversed onuses are
potentially very oppressive. Elsewhere in the
criminal law, absolute liability offences have grown
out of relatively trivial regulatory offences. There
are few, if any, other instances of a substantive
displace offence involving serious criminality and a
substantial penalty for which absolute liability
exists.

The absence of any requirement of some
degree of actual knowledge of circumstances
indicating connection with a terrorist act, or of an
intention to assist in an act of terrorism is surely a
of the

treatment of terrorist acts. Thus, sec 101.4 would

of procedural

most  objectionable aspect proposed
fairness and
criminalise the possession of things connected with

preparation for, the engagement of a person in, or

assistance in a terrorist act, such as objects and

documents, by persons such as scholars,
researchers and journalists who have no intention of assisting in a
terrorist act and whose scholarship, research or journalism may in
fact be in opposition to or intended to expose terrorist acts. The
defence in sec 101.4(4) would not save such scholars, researchers
or journalists because that defence would apply only where such
persons could prove on the balance of probabilities that they were
not reckless with respect to the thing’s connection with a terrorist
act. Such persons would, notwithstanding the absence of any

intention to assist in a terrorist act, be guilty of an offence and,

and reasonably but mistakenly believed in a set of
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potentially, liable to life imprisonment.

Many of the so-called terrorism offences sought to be
elaborated in secs 101.2 to 101.6 are already adequately covered
by existing principles of accessorial liability. For example, at the
Commonwealth level, Part 24 of the Criminal Code Act 1995
provides for an extension of criminal responsibility in
circumstances of attempt, complicity and common purpose,
innocent agency, incitement and conspiracy. In each of these
cases, the person is taken to have committed an offence and is
punishable accordingly. Of particular significance amongst these
is conspiracy with another person to commit an offence punishable
by imprisonment for more than twelve months, made a general
Commonwealth offence in 1995.% The doctrine of common purpose
is also available to extend joint criminal responsibility to an
offence which was not that which was the object of the joint
enterprise entered by the accused.’

Some may argue that little harm is done by the creation of
terrorism offences, as ultimately charges of terrorism are unlikely
to be laid in relation to other than the most serious of acts and
against other than the most dangerous and threatening of
organisations. However, the conferral on the prosecutorial
authorities of such sweeping and arbitrary powers in the
characterisation of offences and laying of charges is contrary to the
prohibition of arbitrary arrest and detention in article 9 (a) of the
International Convention of Civil and Political Rights (‘(ICCPR’)."
In 1990, the United Nations Human Rights Committee confirmed
in the case of Van Alphen v The Netherlands that ‘arbitrariness’
be of

inappropriateness, injustice and lack of predictability. This means

must interpreted  broadly to include elements

that deprivation of liberty provided for by law must not be
An

unacceptable element of arbitrariness and unpredictability arises

manifestly unproportional, unjust or unpredictable.
in that determining whether or not a person is charged with a
terrorist offence, with another offence or with any offence at all (a
determination which has profound implications in terms of the
onus of proof, available defences, stigma of conviction and
penalties), is left to the prosecutorial authorities without any
transparency or public scrutiny. The creation of such offences also
has considerable implications in terms of the proposed enhanced

powers of ASIO under the ASIO Bill 2002.

Proscribed organisations
Division 102 of the

(Terrorism) Bill 2002 proposes to provide the attorney-general with

Security Legislation Amendment

power to make a declaration that an organisation is a proscribed
organisation and to create a series of offences in relation to
proscribed organisations. In accordance with sec 102.2, the
attorney-general may make a declaration that an organisation is a
proscribed organisation where the attorney-general is satisfied on
reasonable grounds that:

e the organisation has committed, or is committing, an offence
against this Part;

e a member of the organisation has committed, or is
committing, an offence against this Part on behalf of the
organisation;

e the declaration is reasonably appropriate to give effect to a
decision of the Security Council of the United Nations that
the organisation is an international terrorist organisation; or

e the organisation has endangered, or is likely to endanger,
the security or integrity of the Commonwealth or another
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country.

In accordance with sec 102.4(1), a person commits an offence
if the person:

(a) directs the activities of a proscribed organisation; or

(b) directly or indirectly receives funds from, or makes funds
available to, a proscribed organisation; or

(c) is a member of a proscribed organisation; or

(d) provides training to, or trains with, a proscribed
organisation; or

(e) assists a proscribed organisation.

The penalty for an offence against sec 102.4(1) is
imprisonment for 25 years. In accordance with subsection 2, strict
liability applies to the element of the offence against subsection 1
that the organisation is a proscribed organisation. Offences of
strict liability are offences in relation to which no mens rea is
required so that the offence is committed once it is shown that the
accused voluntarily committed the acts which comprise the
offence. It is a defence to an offence of strict liability that the
accused honestly and reasonably but mistakenly believed in a set
of facts which if existed would have rendered his or her conduct
innocent.” However, the defence is a positive one in that the
accused must be labouring under a mistake of fact, and it does not
arise where the accused does not turn his or her
mind to the question.”? It is a defence to a
prosecution of an offence against subsection 1 if
the defendant proves that the defendant neither
knew, nor was reckless as to (a) whether the
organisation, or a member of the organisation had
committed, or was committing, an offence against
this Part; and (b) there was a relevant decision of
the Security Council; and (c) the organisation had
endangered, or was likely to endanger, the security
conduct or integrity of the Commonwealth or another
country. Subsection 4 provides a further defence to

a prosecution of an offence against paragraph (1)(c)
if the defendant proves that the defendant took all
reasonable steps to cease to be a member of the organisation as
soon as practicable after the organisation became a proscribed

organisation.

The proscription provisions, natural justice and the role of the
attorney-general

One aspect of the proposed proscription regime which raises
particular concern is the power in the attorney-general to make a
declaration that an organisation is a proscribed organisation
without affected person being afforded any opportunity to be
heard.” The effect of Kioa v West and other decisions!" is to require
that procedural fairness be afforded in relation to decisions of an
administrative character which affect the rights, interests and
legitimate expectations of an individual, subject only to a clear
manifestation of a contrary statutory intention. It is also
established that the content of procedural fairness, and the extent
of the hearing and participation it requires, will increase in
proportion to the seriousness of the consequences involved."” The
effect of the proposed proscription provisions is to deny affected
persons any right to be heard, and to displace altogether long
established rules of procedural fairness and natural justice.

The vesting of a far-reaching power to proscribe an
organisation solely in a member of the executive, without any
safeguards whatsoever, is deeply disturbing. Surely, such sweeping
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power should be vested in the judicial branch of government.
Instead, it is proposed that executive power resulting in the
determination of legal status be exercised entirely shorn of
procedural safeguards. A relevant precedent for such safeguards
may be found in Part IIA of the Crimes Act 1914 (Cth) concerning
declarations as to unlawful associations which advocate or
encourage the overthrow of the Constitution, the established
government of the Commonwealth or of a State or any other
civilised country, or the destruction or injury of property of the
Commonwealth or of property used in trade or commerce with
other countries or among the States. An application by the
attorney-general to the Federal Court for an order declaring a body
of persons to be an unlawful association is made by summons
containing averments setting out the facts relied upon in support
of the application, and any interested person may apply to the Full
Court of the Federal Court of Australia for the setting aside of the
order.

By contrast, the proposed proscription regime vests absolute
power in the attorney-general to declare an organisation to be a
proscribed organisation. There is no requirement that the attorney-
general make a case against an organisation before a judge. An
organisation can be proscribed without proof of any proscribed
conduct and, as noted above, without any opportunity on the part
of affected parties to be heard. Whilst the attorney-general can
revoke a declaration if he or she is satisfied on reasonable grounds
that none of the paragraphs in sec 101.2(1) apply, the offence
against sec 102.4(1) that the organisation is a proscribed
organisation is an offence of strict liability in relation to which the
burden of proof is reversed.

No right of appeal against a proscription decision

Moreover, the proposed proscription regime provides for no
right of appeal against a decision to proscribe an organisation
under sec 102.2. Review of the attorney-general’s decision under
the Administrative Decisions (Judicial Review) Act 1977 (ADJR
Act) would provide an inadequate safeguard because of the narrow
grounds of review under that Act. In particular, there would be no
scope for review of the merits of the decision. Nor would there be
any scope for review on proportionality grounds. Whilst
proportionality is well accepted as a basis upon which a purposive
conferral of constitutional power, and legislative exercises of

'°, proportionality has not been adopted as

power may be impugnec
a separate ground of review in the context of judicial review of
administrative action."” That is, it would not be possible to argue
on review that the decision was unlawful because it was not
‘reasonably appropriate and adapted to give effect to the relevant

5. Retrospective judicial remedies would not

purpose or object
provide an adequate or appropriate means of controlling the

exercise of the attorney-general’s power under sec 102.2.

The constitutionality of the proscription provisions

Further, there is real doubt as to the constitutional validity of
the provisions of the Bill concerning the proscription of
organisations. The Communist Party Dissolution Act 1950 granted
the governor-general an unfettered, and unreviewable, power to
declare an organisation to be unlawful or a person to be a
communist. That Act was struck down by the High Court in
Australian Communist Party v Commonwealth', essentially on the
ground that the Act granted the governor-general an unreviewable
power and that it was beyond the power of the Federal Parliament
to suppress an organisation under the defence power on the
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opinion of the governor-general in a time of relative peace. It is by
no means clear that the High Court would consider remedies
under the ADJR Act, which provides for neither merits review nor
review on proportionality grounds, as supplying a sufficient link
between the power and the legal consequences of the attorney-
Where,

legislation with the potential to infringe upon individual liberties

general’s  opinion. as here, draconian, penalising

is involved, the Court is likely to be more astute to review
constitutionality.®

Moreover, the external affairs power is likely to be a primary
basis for anti-terrorism measures in Australia. In relation to both
the defence and the external affairs power, it is important to recall

the

traditionally been regarded as synonymous with the test for

constitutional  doctrine of proportionality which has
purposive characterisation, that is, whether the measure is
‘appropriate and adapted’ to achieving the valid federal purpose®.
The High Court has recognised that the external affairs power is
available to support a law purportedly enacted to give domestic
effect to an international instrument where the means selected are
‘reasonably capable of being considered appropriate and adapted
to implementing the treaty. Real doubt must attach to the
question of whether the proscription provisions are ‘appropriate
and adapted’ to implementing Security Council resolution 1373.

Indeterminacy of the proscription provisions

Further concerns arise in relation to the vague and
indeterminate concept of ‘informal member’ in sec 102.1. The
of
organisation’ in sec 102.4(1)(e) would potentially render persons

equally indeterminate concept ‘assists a  proscribed
only remotely connected with an organisation liable to a term of
imprisonment of up to 25 years. Concerns in relation to the use of
the device of a reversed onus to disprove recklessness have been
noted above. Moreover, the attorney-general may make a
declaration proscribing an organisation that is ‘likely to endanger
the security or integrity of the Commonwealth or another country’
(sec 102.2(1)(d)). In this respect, the concept of ‘integrity” has no
clearly understood legal or popular meaning. Arguably, use of the
term ‘integrity’ is intended to encompass the concept of ‘territorial
integrity or political independence of any State’, found in article
2(4) of the Charter of the United Nations. Article 2(4) prohibits the
threat or use of force by members of the United Nations, in their
international relations, against the territorial integrity or political
independence of any State. Hence, the power in sec 102.2 could,
conceivably, be used to proscribe organisations that campaign for
or support pro-democracy and non-violent independence
movements in other States.

Examples of organisations potentially susceptible to being
this

supporting independence for East Timor, the overthrow of the

proscribed  pursuant to power include organisations
military dictatorship and the restoration of democracy in Burma
(Myanmar), the end of the Apartheid regime in South Africa, and
the removal of the Mugabe Government in Zimbabwe. Offences in
relation to such proscribed organisations would be committed by
persons directing the activity of the organisation, directly or
indirectly receiving funds from or making funds available to the
organisation, members of the organisation, providing training to
the organisation or assisting the organisation. These might include
persons contributing to fundraising drives, providing training in
conflict resolution, international law, media skills or use of the
internet, disseminating pamphlets and other literature, and
otherwise providing material or moral support to the organisation.
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Definition of treason
Proposed
amendments to Part 5.1 of
the Criminal Code Act
1995 broaden the existing
offence of treason in sec

24. 80.1(1)(f)

Section

Photo: Michael Jones / News Image Archive

includes  as  treason
conduct ‘that assists by
any means whatever, with
intent to assist’ another
country or an organisation

that is engaged in armed

hostilities  against  the
Australian Defence Force.
The penalty is
imprisonment  for life.
Such treasonable conduct
could include the
provision of material and . T —
other forms of

humanitarian aid such as

disaster relief, medical assistance, water and sanitation
programmes, agricultural rehabilitation and other means of
economic support to enable conflict victims to restore their means
of production. The criminalisation of the provision of such forms of
assistance to an organisation engaged in armed hostilities against
the ADF could, potentially, capture forms of humanitarian aid
provided to groups such as the Bougainville Revolutionary Army.
The potential for the criminalisation of many such acts of
humanitarian assistance is particularly acute given the increased
deployment of the ADF in peace keeping, border protection,

disaster relief and other forms of non-military action.

The ASIO Bill

Definition of ‘politically motivated violence’

The ASIO Bill proposes to amend the definition of ‘politically
motivated violence’ in sec 4 of the ASIO Act to include ‘(ba) acts
that are terrorism offences’. “Terrorism offence’ is defined to mean
an offence against Part 5.3 of the Criminal Code. A Note is
proposed for insertion at the end of the definition of terrorism
offence in sec 4 to provide that a person can commit an offence
against Part 5.3 of the Criminal Code even if no terrorist act
occurs. Part 5.3 of the Criminal Code is proposed to be inserted in
accordance with the Security Legislation Amendment (Terrorism)
Bill 2002 [No.2]. As a result of adopting the inexact and sweeping
definition of ‘terrorism offence’ proposed for the Security
Legislation Amendment (Terrorism) Bill, the ASIO Bill’s anti-
terrorism powers are available to enable an unacceptably vast
range of persons, themselves not suspected of any criminal
activities, to be required to appear for questioning and to be taken
into custody and detained for questioning.

Prescribed authorities

At the end of Part I a new Division 3 is proposed for insertion
dealing with special powers relating to terrorism offences.
Pursuant to sec 34B, the minister may appoint as a prescribed
authority a Federal Magistrate or a member of the Administrative
Appeals Tribunal (‘the AAT’). Particular concern arises in relation
to the discretion which is proposed to be exercised by the minister

The ASIO building - part of the Russell defence complex
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in the selection of those federal magistrates and AAT members
considered suitable candidates for appointment as a prescribed
authority. There are also cogent reasons for concluding that the
powers proposed to be granted to ASIO pursuant to warrants
issued by prescribed authorities are so far-reaching, including the
power to request detention of persons for 48 hours and longer, that
the issuing of warrants should only be capable of being authorised
by a Chapter III judge. The common law has long recognised the
role of the judiciary in the authorisation of the issuing of warrants.
Such a role fits within the established principle of the performance
of such function by judges as personae designatae.

The separation of judicial power entrenched by the
Constitution protects Australian citizens against the usurpation of
judicial power in the form of the imposition of involuntary
detention of a penal or punitive character by the legislature or
executive. In Chu Kheng Lim v The Minister for Immigration,
Local Government and Ethnic Affairs Brennan, Deane and Dawson
JJ said that, with limited exception, ‘the citizens of this country
enjoy, at least in times of peace, a constitutional immunity from
being imprisoned ... except pursuant to an order by a court in the
exercise of the judicial power of the Commonwealth’?* In the
absence of judicial power, the Constitution only permits
administrative detention which is connected with a legislative
power, and is reasonably necessary for the purpose
of its exercise. In Chu Kheng Lim, the mandatory
detention of boat people in custody was held to be
a valid exercise of the aliens power provided it is
not punitive and is ‘limited to what is reasonably
capable of being seen as necessary for the
purposes of deportation or necessary to enable an
application for an entry permit to be made and

925

considered.” Such limited authority to detain an

alien could be conferred on the Executive without
there are . . .

infringement of the exclusive vesting by Chapter
III of the Constitution of the judicial power of the
Commonwealth in the courts. In Chu Kheng Lim
Justices Brennan, Deane and Dawson JJ noted that
committal to custody pending trial of persons
accused of crimes pursuant to executive warrant
was not seen by the law as punitive or as
appertaining exclusively to judicial power, because
even where exercisable by the Executive the power
to detain a person in custody pending trial is
ordinarily subject to the supervisory jurisdiction of
the courts, including the ‘ancient common law’
jurisdiction to order that a person be admitted to
) bail. The proposed ASIO Bill, by contrast,
assist the . T
excludes any such supervisory jurisdiction of the

courts.

collection of

The possibility that a warrant authorising
detention of persons for 48 hours and longer would
be capable of being issued other than by a Chapter
I judge also raises human rights concerns. UK
24

anti-terrorism legislation® providing for detention

broad without authorisation or monitoring by judicial
road. . .
authority gave rise to a successful argument before

the European Court of Human Rights concerning a
breach of the European Convention on Human Rights and
Fundamental Freedoms* in Brogan v United Kingdom (‘the
European Convention’)*.

Requesting a warrant for questioning and detention

Pursuant to sec 34C, the director-general of ASIO may seek
the minister’s consent to request the issue of a warrant for
questioning under sec 34D, which consent the minister may
provide where the minster is satisfied: (a) that there are reasonable
grounds for believing that issuing the warrant will substantially
assist the collection of intelligence that is important in relation to a
terrorism offence; and (b) that relying on other methods of
collecting that intelligence would be ineffective; and (c) if the
warrant is to authorise the person to be immediately taken into
custody and detained, that there are reasonable grounds for
believing that if the person is not immediately taken into custody
and detained, the person (i) may alert a person involved in a
terrorism offence that the offence is being investigated; or (i) may
not appear before the prescribed authority; or (iii) may destroy,
damage or alter a record or thing the person may be requested in
accordance with the warrant to produce. The warrant may specify
persons by reference to a class.

The fundamental importance attached by the common law to
the right to silence before and during trial requires extraordinary
circumspection in circumscribing the circumstances in which a
person can be compelled to answer questions. * The effect of sec
34C is to allow the director-general of ASIO to request and the
minister to consent to the compulsory questioning of persons who
are not suspected of the commission of any crime, let alone any
terrorism offence, however broadly defined. The proposed test —
namely whether or not the minister is satisfied that there are
‘reasonable grounds’ for believing that the issue of the warrant will
substantially assist the collection of intelligence — is unacceptably

broad.*

Detention of persons

At any time when a person is before the prescribed authority
for questioning under a warrant, the authority may give a direction
pursuant to sec 34F(1), inter alia, to detain the person, for the
further detention of the person, permitting the person to contact a
specified person or any person, or for the release of the person.
The authority is only to give a direction that is consistent with the
warrant, or has been approved in writing by the minister: sec
34F(2), and is only to be given where he or she is satisfied that
there are reasonable grounds for believing that if the person is not
detained, the person (i) may alert a person involved in a terrorism
offence that the offence is being investigated; or (ii) may not
continue to appear or appear again before the prescribed
authority; or (iii) may destroy, damage or alter a record or thing
that the person has been may be requested or may be requested,
in accordance with the warrant, to produce. A direction under sec
34F(1) must not result in a person being detained for more than 48
hours after the person first appears before the prescribed authority
for questioning under the warrant: sec 34F(4). A person who does
not appear before the prescribed authority as required by a
direction under sec 34F is subject to a penalty of imprisonment for
5 years: sec 34G(1).

The capacity proposed to be conferred by sec 34F(4) to detain,
incommunicado, persons not themselves suspected of any criminal
offence for a period of 48 hours is surely problematic, and any
capacity to seek an extension of the 48 hour period pursuant to sec
34F(7) completely objectionable. The proposed powers of
detention and compulsion are inconsistent with the principles of
the rule of law applied to terrorism, in particular those requiring
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close as possible approximation between ordinary criminal law
and procedure and terrorism offences, and justification of
additional powers by reference to the necessity to meet actual and
anticipated threats. Australian criminal law does not presently
permit the detention of persons not suspected themselves of any
criminal activity, but only of having intelligence in relation to a
criminal offence.

Nor have any material or other circumstances which suggest
the existence in Australia of real or anticipated threats justifying
the conferral of such extraordinary powers been identified. Under
the proposed warrant system, ASIO obtains for the first time
coercive interrogation powers, not restricted to situations in which
there are a clear and imminent risk of terrorist acts. This
represents a significant change in the traditional role of ASIO as
an intelligence gathering and analysis agency. The onus is on the
Government to demonstrate the insufficiency of existing powers of
intelligence and security agencies and police. That onus is a
heavy one, given the extent of fundamental liberties which are
proposed to be infringed, namely deprivation of liberty without a
charge, the denial of the right of a person detained to contact
family and to legal counsel, and the abrogation of the right not to
incriminate oneself by refusing to answer questions.

In particular, the proposed detention provisions
raise concerns in relation to the prohibition of
arbitrary detention in article 9 of the ICCPR. In its
General Comment on article 9, General Comment
No 8 ‘Right to liberty and security of persons’, the
United Nations Human Rights Committee has
stated:

legislation are

Paragraph 3 of article 9 requires that in criminal
cases any person arrested or detained has to be
brought ‘promptly’ before a judge or other officer
authorized by law to exercise judicial power. More
precise time-limits are fixed by law in most States
parties and, in the view of the Committee, delays
must not exceed a few days.

aspects of the rule

The important guarantee laid down in paragraph 4,
i.e. the right to control by a court of the legality of
the detention, applies to all persons deprived of
their liberty by arrest or detention. ...

core international

Also if so-called preventive detention is used, for
reasons of public security, it must be controlled by
these same provisions, i.e. it must not be arbitrary,
and must be based on grounds and procedures
established by law (para. 1), information of the
reasons must be given (para. 2) and court control
of the detention must be available (para. 4) as well
as compensation in the case of a breach (para. 5).
And if, in addition, criminal charges are brought in such cases,
the full protection of article 9 (2) and (3), as well as article 14,
must also be granted.™

The proposed authorisation by a non-judicial authority of a
person’s detention for a period of 48 hours, capable of being
extended for a further 48 hours on an unlimited number of
occasions, and without any access to legal counsel, involves
arbitrariness in the protection of the liberty and security of the
person.* In particular, as stated in the Human Rights Committee’s
General Comment on article 9, the requirement of prompt
appearance before a judicial officer requires that the period before
appearance must not exceed several days. In one case, the Human
Rights Committee has found a violation where the person was held
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for five days without being brought before a judge.** In Brogan v
the United Kingdom, the European Court of Human Rights found
that four days and six hours was too long to satisfy the requirement
of promptness.* Of utmost concern is that the Bill envisages that
second and subsequent warrants each for up to 48 hours may be
obtained. There is no restriction whatsoever on the number of such
warrants which may be obtained and hence the overall period of
continuous detention, except that where warrants will result in a
continuous period of more than 96 hours, warrant authority must
be sought from the deputy president of the AAT.

Communications whilst in custody or detention

In accordance with secs 34F(@8) & (9), a person is not
permitted to contact and may be prevented from contacting anyone
at any time while in custody or detention, other than any person
named in the warrant, the inspector-general of intelligence and
security and the ombudsman. Thus, a person detained under a
warrant for questioning would only be entitled to legal advice
where the warrant allowed it. This is a most objectionable aspect
of the Bill. Any person compelled to answer questions pursuant to
a warrant must be entitled to access to a legal adviser. Without
access to independent legal counsel, the guarantee in sec 34J of
treatment with humanity and respect for human dignity, and
freedom from cruel, inhuman or degrading treatment, is
meaningless. Unless information about ill-treatment under
questioning or in detention can reach the outside world, there is
no practical means to challenge such treatment. The right to
communicate with the inspector-general of intelligence and
security and the ombudsman, whilst a laudable supplementary
safeguard, is inadequate to ensure that detained persons, or
persons on behalf of detained persons, are able to bring
proceedings challenging the lawfulness of, and treatment under
questioning or detention.

The United Nations Human Rights Committee’s General
Comment on article 7 concerning the prohibition of torture and
cruel inhuman or degrading treatment or punishment provides

relevantly™:

‘11. To guarantee the effective protection of detained
persons [p]rovisions  should be made against
incommunicado detention. ... The protection of the detainee

also requires that prompt and regular access be given to
doctors and lawyers and, under appropriate supervision when
the investigation so requires, to family members.’

Use of information, records or things in criminal proceedings
Proposed new subsection 34G(9) limits the use which can be
made in criminal proceedings of information, records or things
obtained as a result of warrant for the purposes of criminal
prosecution. The information, records or things provided by a
person while before a prescribed authority for questioning under a
warrant may only be used in criminal prosecutions for an offence
against section 34G or a terrorism offence. Grave concerns arise in
relation to the use which can be made of incriminating answers.
Ordinarily, persons being questioned have the right to refuse to
answer on the basis that an answer might tend to incriminate
them. Most bodies with the power to compel answers provide an
opportunity for the person to object to answering, with a
consequent safeguard that the answer cannot be used against that
person in subsequent proceedings. As drafted, the Bill allows
incriminating answers to be used against the person in subsequent
proceedings for terrorist offences. This represents an unacceptable
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extension of well-established safeguards in relation to use
immunity.

Article 14(3) of the ICCPR provides: ‘In the determination of
any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality: ... (g) Not to be
compelled to testify against himself or to confess guilt.” In its
General Comment on article 14, General Comment No 13,
‘Equality before the courts and the right to a fair and public
hearing by an independent court established by law’, the Human
Rights Committee has stated™:

Subparagraph 3(g) [of article 14] provides that the accused may
not be compelled to testify against himself or to confess guilt. In
considering this safeguard the provisions of article 7 and article
10, paragraph 1, should be borne in mind. In order to compel the
accused to confess or to testify against himself, frequently
methods which violate these provisions are used. The law should
require that evidence provided by means of such methods or any
other form of compulsion is wholly unacceptable.

In Saunders v United Kingdom®™, the European Court of
Human Rights held that it was a violation of article 6 of the
European  Convention on Human Rights and Fundamental
Freedoms (right to a fair hearing) to admit evidence during a
criminal trial which had been obtained at an earlier administrative
hearing during which the accused had been compelled by statute
to answer questions and adduce evidence of a self-incriminatory
nature.”

Conclusions

In the foregoing commentary, it has been sought to
demonstrate that critical aspects of the proposed legislation are
inconsistent with fundamental aspects of the rule of law and with
core international human rights obligations. The following warning
given by Justice Kirby on 11 October 2001 against potential
excess in the adoption of anti-terrorism laws (referring to the
rejection by the Australian people of a proposal by way of
referendum on 22 September 1951 to add a new sec 51A to the
Constitution to legislate with respect to communists and

communism) is, as so often, apposite:

Given the chance to vote on the proposal to change the
constitution, the people of Australia, fifty years ago, refused.
When the issues were explained, they rejected the enlargement
of Federal power. History accepts the wisdom of our response
in Australia and the error of the overreaction of the United
States. Keeping proportion. Adhering to the ways of
democracies. Upholding constitutionalism in the rule of law.
Defending, even under assault, the legal rights of suspects.
These are the way to maintain the love and confidence of the
people over the long haul. We should never forget these
lessons...every erosion of liberty must be thoroughly justified.
Sometimes it is wise to pause. Always it is wise to keep our
sense of proportion and to remember our civic traditions as the
High Court Justices did in the Communist Party Case of
1951.%
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Jones v Dunkel in the criminal trial —

witnesses other than the accuse

By Nick Boyden*

Recent authorities severely limit the
availability of a Jones v Dunkel direction
against a silent accused in a criminal
trial'. This article considers authorities on
the availability of such directions in
criminal trials in relation to a party’s
failure to call a witness other than the
accused. These authorities suggest that
such directions will rarely be given,
especially against the defence.

1. The facts of Jones v Dunkel

In Jones v Dunkel?, a civil negligence
case, the High Court held that the jury
should have been told that
any inference favorable to
the plaintiff from the
evidence might be more

Judges should

confidently drawn when a
person presumably able to
put the true complexion on
the facts relied on as the

speculate on what that

ground for the inference
has not been called as a

evidence must have

witness by the defendant,
and the evidence provides
no sufficient explanation
for his absence. Kitto and
Menzies JJ also held that

the failure to call a

(impermissibly) that

the evidence would

particular witness cannot
fill an evidentiary gap in
have been , Y &ap
the opponent’s case.’

The facts of Jones v

Dunkel concerned a motor

unfavourable

vehicle accident to which
there were no witnesses. The defendant
did not call evidence from his employee,
the driver of the vehicle.

A number of cases have since
clarified and limited the circumstances in
which the rule can be applied®: These
principles are, in summary:

e the unexplained failure by a party to
adduce material evidence may, not
must, lead to an inference that the
evidence would not have assisted
that party’s case;

e the rule does not permit an

inference that the evidence not

* Nick Boyden is a solicitor with the NSW Legal Aid

Commission in Orange.

tendered would have been damaging
to the party who failed to adduce it —
it cannot be used to fill gaps in the
opponent’s case;

e the rule only applies where a party
must explain or contradict evidence

of “facts requiring an answer’;

e the rule does not apply where the

absent witness is the party’s
solicitor;
e the rule does not operate to require a

party to give repetitive evidence;

e the rule cannot be applied to the
failure to call a witness by a party
unless it would be natural and
expected for that party to call the

witness; and

the principles can apply to the
failure by a party to ask a witness
called by that

questions in chief.

party particular

Since Jones v Dunkel, the courts have
held that the mere absence of a witness
does not necessarily support an inference
that the witness would not have helped
the impugned party’s case. In RPS the
majority of the High Court expressed
caution about the principle, noting that:

it is essential to note its limits. It relates

to the

conclusions from other facts ... the

drawing of inferences or
mode of reasoning which is described
proceeds from the premise that the
person who has not given evidence not
only could shed light on the subject but
also would ordinarily be expected to do
s0.”

Jones v Dunkel was a circumstantial
case and its application should, in the
opinion of the author, be limited to such
cases. Judges should avoid directions that
encourage juries to speculate on what that
evidence must have been and thus to infer
(impermissibly) that the evidence would
have been unfavourable.®

2. Application of Jones v Dunkel in the

criminal trial
The principles in Jones v Dunkel
apply to criminal as well as civil trials.
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However, courts have emphasised the
need for caution in criminal cases:

in many cases the absence of a witness

either for the Crown or the accused

might well be explicable upon grounds
not readily capable of proof. If it is
suspected that there may be some valid
reason for a witness not being called,

then, in a criminal trial in particular, a

careful appraisal is requisite before

commenting on the absence of that
witness’.

Since Jones v Dunkel, this principle
has been strictly applied, both in favour of
the defence and the Crown.?

It is now well established that where,
in a criminal circumstantial case, the
accused does not give evidence, an
inference might be drawn about his or her
failure to give evidence if there were facts
which

evidence against the accused, they were

explained or contradicted the
facts which were within the knowledge
only of the accused, and could not be the
subject of evidence from any other person
or source.” However the High Court’s
recent decisions in RPS and Azzopardi &
Davis show that such cases will be very

rare'’.

3. Jones v Dunkel directions against

the Crown

The prosecution duty to present its
case fairly includes the calling of all
Where  the

prosecution fails to call a witness whom it

relevant  witnesses."
might have been expected to call, the
High Court has recently noted that:
the issue is not whether the jury may
properly reach conclusions about issues
of fact but whether, in the
circumstances, the jury should entertain
a reasonable doubt about the guilt of the
accused.™
This statement appears to be stronger
than the Court’s previous observations in
Apostilides.”

3.1 Has the proposed witness made a

statement?

In assessing whether or not the Crown
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should call a witness, a significant factor
will be whether or not the witness has
actually made and adopted a statement.

It could hardly be suggested that the
prosecution should call a witness where
the witness has not made a statement of
some sort." However, where the witness’
account was ‘fresh in his or her memory’,
evidence from investigating police who
obtained a verbal statement could be led,
assuming that the witness was to be or
had been called.”” Where appropriate, the
witness might be declared ‘unfavourable’
(refer below). The question is what
circumstances constitute a ‘sufficient
explanation’ for failing to call a particular
witness. In some cases this may merely be
indolence or incompetence on the part of
the police and/or the Crown — in other
cases there may be something more
sinister (especially where the evidence
would have been expected to exculpate
the accused), and practitioners should be
alert to whether a “sufficient explanation’
exists.

There will be situations where a
witness has made a statement containing
material against an accused yet there is
no sufficient explanation for the witness’
absence. To direct a jury that they may
more confidently draw an inference
favourable to the accused because of the
witness” absence would be misleading
assuming there is no suggestion that the
statement was improperly obtained or
fabricated. There may be difficulties
however where other witnesses have
mentioned the absent witness in the
course of giving evidence so that it might
be expected that the absent witness would
have been in a position to give evidence
about a material issue; in such cases the
jury should be directed that they should
not speculate about what evidence the

absent witness may have given.

3.2 Alibi witnesses

Of particular significance is the
situation where the accused has served
notice of alibi on the Crown."® Depending
on the level of detail provided in the
notice, it may well become incumbent
upon the Crown to properly investigate
the alibi. Where the Crown do not call
persons named by the accused in the
notice, it might be inferred that the
proposed witness’ evidence would not
have assisted the Crown case in refuting
alibi. A

explanation” for not calling the proposed

the claims of ‘sufficient

witness might include evidence of
unsuccessful attempts to locate them.

Significantly, however, s48 does not
seem to place a statutory obligation on the
Crown to investigate or call alibi
witnesses notified by the defence — it
simply prevents the defence adducing
alibi evidence unless notice has been
given or leave granted. Accordingly,
where the Crown investigate an alibi
witness and this witness supports the
accused’s case, s48 merely permits the
accused to call the witness in his or her
defence without the need to obtain leave.
While there is no statutory obligation on
the Crown to call the witness as part of
their case, there is ample common law
authority and professional and ethical
rules' to suggest that the witness should
be called by the Crown, if only to be made
available for cross-examination.

In a recent CCA case™ the accused
raised alibi in his recorded interview with
the police yet no formal notice of alibi was
served.  Notwithstanding  this, police
obtained a statement from one of the alibi
witnesses which tended to assist the
accused. This witness was not called by
either party, yet the accused was cross-
examined on the absence of that witness.
The CCA held that the cross examination
was inappropriate, absent a proper basis
for seeking to establish false alibi. In
noting that no request had been made by
the defence that the Crown call the
witness, the CCA observed that the Crown
would have had to overcome s18 of the

FEvidence Act 1995 (NSW) given that the

proposed witness was the accused’s wife.”

3.3 Unreliable witnesses

It is well established that there should
be ‘identifiable
establishing

factors clearly

unreliability’  before a
decision not to call a material witness on
the ground of unreliability can be
justified.® There is a lack of authority as
to what actually constitutes ‘unreliability’
although ‘mere inconsistency of the
testimony of a witness with the Crown
case is not grounds for refusing to call the
witness’”?' The prosecution cannot decline
to call that witness merely on the basis
that the absent testimony suggests that
they are ‘in the camp of the accused’ or
‘some case theory that does not accord
with all the otherwise reliable evidence’.”
advisability, if not
should

actually conference the witness prior to

Moreover, ‘the

necessity’ that a prosecutor
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concluding that he or she is unreliable
should be considered.?

In many cases where a witness might
considered  ‘unreliable’,
be made by the

prosecutor to cross-examine an unwilling

possibly  be
application might

witness under s38 of the Evidence Act
1995 (NSW) (assuming the requisite pre-
conditions can be satisfied). Significantly,
a prosecutor can now call a witness
known to be unfavourable for the purpose
of adducing a prior inconsistent statement
(the contents of which become evidence
of the truth of what was said) if the
evidence is relevant for another purpose
(i.e. for a purpose other than proof of the
truth of what was said in them).xxiv In
such cases a Jones v Dunkel direction
against the Crown for failing to call such a
witness may well be justified .»

3.41s the proposed witness
compellable to give evidence

for the Crown?

Where the witness is the spouse, de
facto spouse, parent or child of the
accused, he or she may object to giving
evidence on behalf of the prosecution.®
This should not form the basis for a
decision not to call the witness given that
the balancing test in s18(6) is a matter for
the trial judge to determine — if the ‘test’
is satisfied then the witness must not be
required to give evidence. If the witness is
not required to give evidence, this would
undoubtedly  constitute a  ‘sufficient
explanation’ for their absence justifying a
Jones v Dunkel direction not being given
against the Crown for that particular
witness or witnesses. In the case of Kirby
noted above, while the CCA noted the
difficulties the Crown may have faced in
relation to s18, there was no attempt by
the Crown to have the accused’s wife give
evidence at trial. In such circumstances,
it is surprising that the CCA was not
critical of the Crown’s failing to call the
wife (albeit that the defence did not
request that she be called), especially
after noting that her evidence ‘tended to
assist the accused’.

3.5 Would or should the Crown have
been aware of an absent witness?

In many cases the prosecution will
have no notice that an absent witness
exists until the defence case unfolds.* In
such cases it could not be expected that
an inference adverse to the prosecution
could be drawn unless it can be shown



FEATURES

that the prosecution was or should have
been aware of the witness within a
reasonable time prior to trial. For
example, the absent witness may have
been in the accused’s presence at the time
of the offence or the accused may have
mentioned the absent witness in an
interview with the police.® In such cases
the prosecution is clearly on notice that
there may be a witness or witnesses who
could  provide relevant  evidence
(irrespective of whether the evidence
either

inculpates or exculpates the

accused).

3.6 Corroborative witnesses

As noted above, the rule does not
operate to require a party to give merely
repetitive evidence. This is of particular
significance where police officers merely
corroborate each other’s evidence. In
many cases however there will be tactical
reasons for the defence asking that what
are ostensibly ‘merely corroborative’
witnesses be called or made available for
cross-examination.

3.7 Is the absent witness open to
suspicion on the Crown case or on the

accused's version of events?

In some cases the proposed witness
might reasonably be supposed to be
criminally concerned or in fact an
defendant’.®

While generally an associated defendant

accomplice/ associated

is not compellable to give evidence on
behalf of the prosecution, he or she is
compellable if tried separately from the
accused » or has already been dealt with.
An accomplice warning would invariably
be given.”

In theory it could be argued that
associated defendants tried separately
from the accused should be called by the
prosecution to avoid the possibility of a
Jones v Dunkel direction unless there is a
‘sufficient explanation’ for not calling
them. Indeed such a witness would
invariably be protected by the privilege
against self-incrimination and granted a
certificate under s128 of the Evidence Act
1995 (unless of course he or she has been
dealt with
however, many proposed witnesses that

to finality). In practice,
might reasonably be supposed to be
criminally concerned or in fact an
accomplice/associated defendant would
be unwilling to co-operate  with
prosecuting authorities for a number of

reasons such as fear of retribution.

In Newland® Gleeson CJ outlined
factors relevant to a decision by the
Crown not to call an accomplice:

e on the Crown case, Collins was an
accomplice of the appellant and a
warning under sec 165 of the
FEvidence Act

required;

would have been

e he was compellable and if called by
the Crown it was possible that he
could have been questioned under

sec 38 of the Evidence Act; and

if the Crown was unwilling to call

Collins because he was regarded as
unreliable then that would have
been a proper reason for not calling
him.*

In concluding that this was not a case
where a Jones v Dunkel direction was
required, but rather an instruction to the
jury to refrain from speculation as to why
Collins and Paul Newman were not
called, Gleeson CJ stated:

In some cases the question of who

might reasonably be expected to call a

witness might be answered simply as a

matter of common-sense. In other cases,

of which the present is an example, it
might be a question the answer to which
is far from simple. Cases of that kind

require a deal of caution before Jones v

Dunkel is involved.*

Such a direction might more readily
be given where the proposed witness has
not been charged and is therefore not an
‘associated defendant’.

4. Jones v Dunkel directions against

the defence for witnesses other than

the accused
As  noted although  the
principles in Jones v Dunkel apply to

above,

criminal, as well as, civil trials, courts
have emphasised the need for caution in
such cases, as the witness” absence might
well be explicable upon grounds not
readily capable of proof:

it can be very difficult in a criminal case

to know, or to explain, in a way which
embarrassment  or

does not cause

prejudice to an accused, why a
particular witness is not being called.*
Moreover, it will be harder to justify a

Jones v Dunkel direction against the

defence in a criminal trial primarily

because the accused has a presumption of
innocence, the prosecution bears the onus
of proof and has a responsibility to ensure
that the prosecution case is presented with
fairness to the accused. Indeed it was
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recently noted that such an expectation
that the defence call a particular witness
might well involve ‘an inversion of the
onus of proof”.

4.1 Cross-examination of the accused

about the absent witness

In many cases there will be a
sufficient explanation for the witness’
absence justifying a Jones v Dunkel
direction not being given. Where the
accused has given sworn evidence it
would be very unfair to give such a
direction if the accused was not cross-
examined and given a chance to provide
an explanation for the witness’ absence,
assuming this to be within the knowledge
of the accused.® Potential prejudice and
questions of relevance may make it
desirable for such cross-examination to
occur on the voir dire.

In R v Donnelly*, the CCA(NSW) held
that cross-examination of the accused
about persons with whom he had been
drinking on the evening of the offence was
‘of no particular significance’ and best left
alone. A Jones v Dunkel direction was not
given by the trial judge and the CCA held
that in the circumstances there was no
unfairness to the accused.®

4.2 Alibi witnesses

As noted above, sec 48 of the
Criminal Procedure Act 1986 (NSW) states
that an accused may not, without the leave
of the court, adduce evidence in support of
an alibi unless formal notice of alibi has
been served on the Crown. Where an
accused attempts to call an alibi witness
but has not given notice and leave is
refused to call the witness, this would
somewhat paradoxically seem to constitute
a ‘sufficient explanation’ for the witness’
absence. On the other hand, where notice
has been given and a statement obtained
that does not assist the accused, it would
be expected that the Crown would call the
witness as part of the Crown case without
the need to rely on a Jones v Dunkel
inference

being drawn against the

accused.

4.3 Circumstantial cases

There appears to be only one case in
NSW where a Jones v Dunkel direction
given against the accused regarding a
missing witness (other than the accused)
was undisturbed on appeal. In R v
Champain" the accused was convicted of

five offences of  defrauding the
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Commonwealth. The offences occurred
over seven years while the accused was an
employee of the Department of Social
Security. Notably, the Crown case was
entirely circumstantial® heavily relying on
the close correspondence between the
accused’s movements and the time and
location of withdrawals made from
accounts set up to receive the funds.

In one particular instance the accused
gave evidence that she could not have
been responsible for a withdrawal in
Sydney as she was in Maitland at a
funeral. In evidence she nominated her
father (since deceased) and his solicitor as
being with her at the funeral but could not
call anyone who remembered her being at
the funeral and her name did not appear
in the condolence register at the funeral.
Moreover, her notice of alibi did not
identify the solicitor as a person who could
support her alibi. A Jones v Dunkel
direction was given in respect of the
father’s solicitor.

4.4 Co-accused

Sub-section 20(4) of the Evidence Act
1995 (NSW) seems to allow a co-
defendant to suggest that the defendant’s
spouse etc did not give evidence because
the defendant is guilty of the offence
charged and the spouse etc believes that
the defendant is guilty. Surprisingly, the
sub-section does not provide for situations
where there is ‘sufficient explanation’ for
the absence of the spouse etc. It is
suggested that the making of such
comment should, in practice at least, be
extremely rare for the following reasons:

e the usual dangers of running a ‘cut-

throat” defence;

the rules applying to the application
of Jones v Dunkel in a criminal trial,
especially against an accused; and

the highly and unfairly prejudicial
nature of such a comment and the
difficulty if not impossibility of the
judge neutralising such prejudice
by ‘commenting on such a
comment’ (sec 20(5)).

4.5 Where the witness is open to
suspicion on the Crown case or on the

accused’s version of events

The NSW CCA recently noted that it
will rarely be appropriate for Jones v
Dunkel direction to be given against an
accused where the absent witnesses are
themselves open to suspicion on the
Crown case or on the accused’s account of

events.” If such a direction is to be given
the jury’s attention should be drawn to the
following matters:

e the

entitled to claim privilege against

witness would have been
self-incrimination. The question of

a certificate would then have

arisen with uncertain outcome;

e the witness may have chosen to lie
rather than either to tell the truth or
claim privilege in order to distract
suspicion from him or herself; and
that this would or might have
occurred may have been known to
the accused;

e there may have been threats if the
accused sought to call the witness
or fear of retaliation if he or she did.
If that was the case the accused
may have thought it unwise to
disclose the explanation for not
calling the witness; and

e there may be an explanation that
has not been disclosed because the
accused has reasons for not

disclosing it, especially where the

absent witnesses are members of
the accused’s family — ‘one cannot
know what under-currents might

have come to bear on such a

decision’.

Given the numerous qualifications
that would need to be given with such a
direction, the potential for confusion of the
jury to the extent that they are distracted
from the real issues to the prejudice of the
accused is manifest. In many cases it
would be desirable to direct the jury to
refrain from speculating at all about the
reasons for absent witnesses not giving
evidence.”

4.6 Cases where the accused bears the

onus of proof

Despite the numerous authorities
dealing with Jones v Dunkel in a criminal
trial, there do not appear to be any
authorities dealing with the situation
where, in a criminal trial, the accused
bears the onus of proof. A common
example is a case of supply prohibited
drug where the prosecution relies upon the
deeming provision. Once the prosecution
proves beyond a reasonable doubt that the
accused had in his or her possession not
less than the trafficable quantity of the
particular drug, the accused must then
prove on the balance of probabilities that

he or she had the drugs in their possession
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‘otherwise than for the purposes of
supply’.’ In this regard the accused might
then be considered to bear an onus similar
to that of a plaintiff in civil proceedings.
Nevertheless, even where the accused
bears the onus, the prosecution still has an
overriding duty to conduct its case with
fairness to the accused and there remains
the presumption of innocence and the

right to silence :

an accused person has a privileged
position compared to litigants in civil
proceedings. In particular the latter do
not have the benefit of the presumption

of innocence or the right to silence.”

It might be argued that because the
accused bears the onus of proof, the rules
relating to the application of Jones v
Dunkel against an accused should be
relaxed. In this regard it could be said that
where the onus is reversed, there is a
presumption  of  guilt rather than
innocence. Additionally, most cases where
the onus is reversed are circumstantial ie
the tribunal of fact is being asked to infer
guilt from the circumstance that the
accused had in his or her possession a
specified quantity of drugs or in a goods in
custody case, an item of property
reasonably suspected of being stolen or
otherwise unlawfully obtained. However,
because it is a criminal trial, the stakes
are substantially higher than that of the
litigant in a civil trial:

The peril of liberty and the risk to

reputation have imposed on criminal

trials over the centuries a rigorous
discipline so  that procedural
requirements are strictly complied with
... Rules of practical commonsense and
flexibility,

increasingly acceptable in civil trials,

which  have  become

must be viewed with reservation and
care in the context of criminal trials*.

Moreover, where the absent

3

witness(es) ‘are themselves open to
suspicion on the Crown case or on the
accused’s account of events’ the principles
in Zrieka (above) apply.

Accordingly it is submitted that the
mere reversal of the onus does not lessen
the strict rule relating to the giving of a
Jones v Dunkel direction against the
accused. Where there is a chance of a
Jones v Dunkel direction being given
against the accused, it would be desirable
that the Crown call the witness if only to
make him or her available for cross-

examination by the accused.
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5. Conclusions

It is arguable whether the rule in Jones
v Dunkel is applicable in any case other
than a circumstantial case, be it civil or
criminal, given that the decision
concerned the drawing of inferences from
facts proved by direct evidence as
opposed to the mere absence of a possible
witness without sufficient explanation. In
relation to criminal cases, this argument
has considerable support given that the
only case in NSW where a Jones v Dunkel
direction against the accused was
undisturbed on appeal arose from a
circumstantial case."” However, in view of
the numerous authorities relating to the
duties of the prosecution to call material
witnesses, it is very doubtful whether the
application of Jones v Dunkel against the
Crown should be limited to circumstantial
cases. Given the presumption of
innocence, the fact that the prosecution
nearly always bears the onus of proof and
has a responsibility to ensure that the
prosecution case is presented with fairness
to the accused, it is submitted that the
Crown bears a very heavy burden in
seeking to deflect, at the very least, a
Jones v Dunkel direction in respect of an
absent  witness  without  sufficient

explanation.
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Section 106 of the
Industrial Relations Act 1996

A source of jurisdictional conflict

for the jurisdictional conflict is that the
jurisdiction of the Commission under sec
106 is exclusively vested in it. It is a
statutory jurisdiction which is not invested
in the Supreme Court. Conversely, being a
creature of statute, the Commission has no
general jurisdiction to entertain disputes
to enforce contracts or to award damages
for breach of contract or specific

performance in addition to or in lieu of
By Malcolm Holmes QC and Andrew Bell

damages. The legislature has ignored
suggestions by the Commission that when

Introduction

Recent issues of the New South Wales
Law Reports have contained a number of
important decisions in relation to the
operation of sec 106 of the Industrial
Relations Act 1996' (‘the 1996 Act’)
(formerly sec 275 of the Industrial
Relations Act 1991, ‘the 1991 Act’, and
‘the modern equivalent of the old 88F of

may become so over time or by reference
to parties’ conduct, and as such come
within  the reach.” The

interpretation of the word ‘industry’ is

Commission’s

notoriously broad.’
Because of the expansive

interpretation afforded by the Commission

to the meaning of ‘industry’, and to the

scope of its powers generally, recourse to

dealing with any contract, condition or
arrangement under sec 106 it should be
‘empowered to consider any other claim
arising out of the same contract, condition
or arrangement and be empowered to grant
relief accordingly’."

Initially the conflict was seen to arise
where parties to proceedings in the
Commission were engaged in litigation

elsewhere. Sometimes, in answer to, or in

the [Industrial ~Arbitration the Commission in what might be styled anticipation of, proceedings in the

Act 19407, ‘the 1940 Act)). ‘common  garden-variety’  commercial Supreme or Federal Courts, proceedings
It has been said of Section 106 and its disputes has increased. A recent example are commenced in the Commission
predecessors  have been illustrates  the point. In  Metrocall, seeking to have the very contract the
the section that it recognised as  powerful proceedings under sec 106  were subject of the Supreme or Federal Court

tools available to be commenced by a company, Electronic proceedings (or anticipated proceedings)

deployed by a claimant in Tracking Systems Pty Limited, with regard quashed or varied. Sometimes, the order of

the Industrial

‘acts with drastic

Relations to a licensing agreement between it and commencement is  reversed  and

Commission sitting in court Metrocall in  connection  with  the anticipatory Supreme or Federal Court

and pervasive

session (‘the installation, marketing, leasing, operation proceedings are commenced by putative

effect. It certainly Commission’).? Sitting in and maintenance of a particular tracking ~ defendants in the Commission. This

court session, the system. The license agreement was strategy has frequently generated and will

Commission enjoys contained in a contract with provided for ~ continue to generate an undesirable

plays havoc with

‘equivalent status’ to that of ~ arbitration in Texas with Texan law situation for litigants in the sense that

the Supreme Court of New nominated as the governing law. competing jurisdictions may be seised of

South Wales'. The High

Court and the Court of

the classical

essentially the subject matter.

Where this

concurrent proceedings in the Supreme or

Notwithstanding these provisions and the same

entirely  commercial nature of the occurs, and there are

principles relating

Appeal ‘have repeatedly arrangement, the Commission not only

stressed the very wide treated the dispute in relation to this District courts of New South Wales or the

to contracts.’

discretion conferred... [by
sec 106

Commission, and that once the section]

upon  the

attaches, the remedies which are then at
the disposal of the Commission ... are also
extremely wide”.

It has been said of the section that it
‘acts with drastic and pervasive effect. It
certainly plays havoc with the classical
principles relating to contracts.” The relief
which can be granted once there has been
a finding of unfair, harsh or
unconscionable contract, arrangement or
agreement is not necessarily confined to
parties to that agreement. Compensatory
or monetary orders may be made against
third parties not being parties to the
contract or arrangement.” A contract, not
originally harsh, unfair or unconscionable

contract as involving work ‘in an industry’
within the meaning of sec 106 but held
that the dispute was one which was
‘incapable of settlement by arbitration’
within the meaning of sec 7 of the
International Arbitration Act 1974 (Cth).
The  potential  impact of the
jurisdiction is seen in the recent
acknowledgement by the Commission that
‘outcomes in proceedings under sec 106 in
favour of applicants are now in some cases
being measured in millions rather than

thousands of dollars.™

Jurisdictional conflict

The existence of the ‘unfair contract’
jurisdiction and its wide-ranging potential
attendant remedies has long been a source
of jurisdictional conflict. The main reason

23

Federal Court of Australia, on the one
hand, and the Commission, on the other, a
significant procedural impasse arises.

Staying or restraining
Supreme Court proceedings

The Supreme Court has an inherent
power to make orders to ensure that the
pursuit of its ordinary procedure by
litigants does not lead to injustice and for
this purpose to grant a stay of proceedings
whether permanent or temporary upon
such terms and conditions as may seem
appropriate’. This power extends to
staying proceedings within the Court for
the purposes of the prosecution of
proceedings in another court, if injustice
would be occasioned in the absence of

such an order. However, the power is
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exercised sparingly and a stay not lightly
granted. The general considerations to be
taken into account where a court is faced
with  concurrent  proceedings
described by Lockhart J in Sterling
Pharmaceuticals Pty Limited v The Boots

Company (Australia) Pty Limited” as

were

including:
i Which proceedings was

com-

menced first.

Whether the termination of one

=

i
proceeding is likely to have a
material effect on the other.

=

iii The public interest.
iv The undesirability of two courts
competing to see which of them

determines common facts first.

v The circumstances relating to
wilnesses.
vi Whether work done on pleadings,

particulars,  discovery,  inter-
rogatories and preparation might be

wasted.

=

vii The undesirability of substantial
waste of time and effort if it
becomes a common practice to
bring actions in two courts involving

substantially the same issues.

viii How far advanced the proceedings
are in each court.

ix That the law should strive against
permitting multiplicity of
proceedings in relation to similar
issues.

x A general balancing of the

advantages and disadvantages of

each party.

Accordingly, the Supreme Court has
stayed its proceedings where the ‘demands
of justice dictate’' that the party should
have an opportunity of having its claim
brought before and determined by the
Commission. The Federal Court has also
acted to stay its proceedings to allow the
Commission to first determine its
proceedings.””

The existence and availability of relief
in the Commission not otherwise available
in the Supreme Court is sometimes relied
a significant factor in granting a stay of
Court
existence  of

Supreme proceedings.”  The
proceedings in  the
Commission is not sufficient to obtain a
stay of a judgment regularly obtained in
the Supreme Court.” It is ultimately a
delicate matter of considering the interests

and conduct of the parties in deciding

whether or not to grant a stay and whether
or not there is a concurrent consideration
of the same facts in a different legal
guise.” The fact that the Supreme Court
(or District Court for that matter) accedes
to a stay application” pending the hearing
of the Commission proceedings does not
entitle a party, if otherwise not lawfully
entitled, to an injunction to maintain the
status quo pending the conclusion of the
Commission proceedings.”

In a case in 1979 the Supreme Court
Commission’s

acted to support the

jurisdiction ~ when it granted an
interlocutory injunction restraining a party
from exercising its legal rights ‘on the
footing of protecting the [applicant’s] rights
to have his application determined by the
Industrial Commission in the
circumstances as they presently exist
rather than in  completely altered
circumstances which may well operate in
a practical sense to deprive [the applicant]
of the proper measure of relief which
might otherwise be...[available in the
721

Commission|?. This supportive attitude
did not last and six months later the
Supreme Court held that ‘the principles of
equity provide no justification to restrain
acts which neither infringe some legal,
equitable or statutory rights..nor are
otherwise unlawful’?® Nor, as observed
above, could the plaintiff call in aid an
interlocutory injunction to protect a right
to final relief in the Commission. This
view correctly recognises that the
applicant for relief under s.106, no matter
how meritorious, is not possessed of a right
to an order. Section 106 ‘does not of itself
confer any rights or obligations on
anyone...[an applicant] has the right to
apply for an order, nothing more.”®

Restraining Commission proceedings

Another procedural tool that has been
deployed in cases where proceedings have
been on foot in both the Supreme Court at
the Commission is the anti-suit injunction.
In Tszyu v Fighwision”, the Court of
Appeal upheld a decision of Hunter J*
restraining Tszyu from proceeding in the
Commission in circumstances where the
relief sought in the Commission in terms
sought to unwind an earlier decision of the
New South Wales Court of Appeal® in
relation to a contract dispute between the
same parties and when Tszyu had
eschewed the opportunity (for perceived
tactical reasons) to pursue his Commission
action prior to the three week trial in the
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Supreme Court. The facts of this case were
somewhat unusual and it is suggested that
the use of anti-suit injunctions to break
the jurisdictional impasse that may be
presented by concurrent Supreme Court
and Commission proceedings will be rare.
It should be noted that the principles
that apply to the grant of a stay of
proceedings  in  circumstances  of
concurrent or overlapping issues (which
may entail matters of case management)
are not the same as for the grant of anti-
suit injunctions'™ and, in order to obtain
the latter form of relief, it is necessary to
establish that the “foreign proceedings are
vexatious or oppressive’, as that phrase

has been explained in the cases.®

Cross-vesting

Before turning to consider legislative
solutions to the dilemma of factually
overlapping, but not legally concurrent,
jurisdiction, a further scenario touched on
above needs to be considered in more
detail, namely a circumstance where there
are proceedings pending in the Federal
Court or the Supreme Court of another
State, whether additionally or alternatively
to proceedings in the Supreme Court of
New South Wales, and which overlap
factually  with  proceedings in the
Commission.

A body of case law has emerged”
whereby the mechanism of the Jurisdiction
of Courts (Cross-Vesting) Act 1987 has
been deployed to have Commission
proceedings transferred to the Supreme
Court of New South Wales either for them
to be determined by the Supreme Court or
for them to be then cross-vested to the
Supreme Court of another State or the
Federal Court (although this last
possibility, namely transfer to the Federal
Court, is not available after Re Wakim ex
parte McNally™ ). This body of case law
entails the ultimate consequence that the
Supreme Court of another State may be
invested with jurisdiction, via sec 8 of the
Jurisdiction of Courts (Cross-Vesting) Act
to hear proceedings under the Industrial
Relations Act
where the Supreme Court of New South

1996 in circumstances

Wales has been given no such jurisdiction
directly.

There are certainly cases, pre-Wakim,
where Commission proceedings have been
cross-vested to the Federal Court. In
Adamson v NSW Rugby League Ltd",
orders under sec 8 of the cross-vesting
legislation were obtained by consent from
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the Supreme Court removing the

proceedings to the Supreme Court and
then orders were made under sec 5
removing  those  ‘Supreme  Court’

Federal

Interestingly notice was given to the State

proceedings to  the Court.

and  Commonwealth  attorneys-general
pursuant to sec 78B of the Judiciary Act
1903 of an anticipated argument that,
were the Federal Court to exercise the
powers of the Commission, this would be
an exercise of a non-judicial power (by
virtue of the nature of the then sec 88F
jurisdiction) and the cross vesting
legislation did not operate validly to vest
non-judicial power in the Federal Court.
Ultimately no such argument was

advanced and the Federal Court
proceeded to determine the case under sec
88F of the 1940 Act®.

In an early (unsuccessful) application
to achieve this result, Wood v Boral
Resources (NSW) Pty Lid®,
which has since not been
followed in other
(necessarily) first instance
decisions (necessarily
because there is no right of
be the appeal from a cross-vesting
decision save, perhaps, a
constitutionally entrenched
right to seek special leave
to appeal to the High
Court),  McLelland J

observed:

the jurisdiction under sec
275 is, by the Industrial
Relations  Act,

solely on a specialist Court,

conferred

namely the Industrial Court,
established primarily to deal
with  matters relating to

industrial  relations. The

South Wales.

importance of the

specialised nature of the
Court is emphasised by the
use of such a wide criterion as ‘against
the public interest’ in para(c) of subs
(1), reinforced by the inclusion in the
content of that expression of the matters
described in subs (2), and also by the
additional powers in proceedings under
sec 275 conferred on the Industrial
Court by sec 276. It is apparent that the
legislature considered it appropriate
that the wide discretional powers arising
under sec 275 should, at least primarily,
be exercised by a Court whose members
had  specialised  knowledge  and
experience in the area of industrial
relations. It is significant that the
powers of the Industrial Court under sec

275 cannot be exercised by any other
New South Wales court including the
Supreme Court. It would therefore be
somewhat anomalous if the mechanism
of the Cross-Vesting Act were to be used
to transfer proceedings properly pending
in the Industrial Court to which its
specialised nature is highly relevant, to
another court of relevantly un-
specialised jurisdiction or composition,
whose eligibility to receive such a
transfer depends upon the fact that it is
not a New South Wales court.

This question whether and, if so, by
what criteria Commission proceedings
may be removed into the Supreme Court of
New South Wales for the purposes of
transfer to the Supreme Court of another
State has recently been referred to the
Court of Appeal by Einstein J*' The
process of referral to the Court of Appeal
had been earlier followed in James Hardie
v Brear* where the Court had to consider
whether or not proceedings in the Dust
Diseases Tribunal could and should be
transferred to the Supreme Court of
Queensland. The Court, whilst holding
that they could be so transferred, held that
the procedural advantages afforded by the
Dust  Diseases Tribunal Act 1989, not
available in  Queensland, made it
inappropriate to transfer proceedings.

If it be correct, as Austin J held in
Heath v Hanning®, that
proceedings may be transferred to the

Commission

Supreme Court in anticipation of related
Federal Court proceedings also being
transferred to that Court, then it is a
curious feature of this jurisdiction that the
Court of Appeal (as well as appellate
courts in States where matters have been
cross-vested) will have, on that scenario,
appellate jurisdiction to consider the
result of any determination of the Supreme
Court of an application under sec 106
which has been removed to it and yet may
no longer have even supervisory
jurisdiction over any such decision by the
Commission.

There is no scope, either in the
Supreme Court Act 1970 or in the 1996
Act, for a direct transfer of proceedings
from one court to the other. Similarly there
is no scope for a Supreme Court matter
and a Commission matter converging
through a common appellate tribunal.
Even the Court of Appeal’s supervisory
jurisdiction, which was regularly invoked
under the 1940 Act and the 1991 Act,
now seems questionable. The privative
provisions of the 1940 Act and the 1991
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Act were held, as a matter of their
construction,” not to be a bar to the Court
of Appeal’s supervisory jurisdiction or to
its power to issue orders of prohibition or
certiorari in appropriate cases. The Court
emphasised that the then privative
provision, sec 301, only applied to a
‘lawful decision™ and did not apply if

there was mno jurisdiction for the

Commission’s decision or where the
Commission’s decision exceeded its
jurisdiction.

On one construction, the current

privative  provision would oust the
supervisory jurisdiction of the Court of
Appeal completely. The new privative
provision, sec 179, applies additionally to
‘purported” decisions and the prohibition
now extends to calling in question the
purported decision whether ‘on an issue of
fact, law, jurisdiction or otherwise’.
Further, in the second reading speech
which led to the 1996 Act, it was said that
sec 179 of the 1996 Act which deals ‘with
the finality of decisions is a bolstered
version of the privative clause [previously]

1991  Act. The

Government [being] of the view that where

contained in the

a specialist court or tribunal is established
to deal with a particular area of the law
then that is the forum where the particular
body of law ordinarily should be
determined’ *.

The Court of

recognising that such an argument exists,

Appeal  whilst
has not yet found it necessary to decide
this vexed question of jurisdiction and has
dismissed all challenges to decisions
under the 1996 Act on other grounds.” It
may safely be said that the circumstances
(if any) in which application may be made
to the Court of Appeal in respect of a
decision under sec 106 of the 1996 Act
are extremely limited.

The decision in Resarta, if adopting
the ‘cross-vesting’ technique, will only go
some limited distance (and then by a
somewhat artificial and indirect route) to
answering the problems presented by the
exclusivity of the sec 106 jurisdiction. If
the Court of Appeal holds that the cross-
vesting technique is not available, the only
technique practically available to parties
is grant of a stay (either of Supreme Court
or Commission) of proceedings.

Solutions

A number of possibilities arise. First,
one legislative solution would be the
investment

concurrent of jurisdiction
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under sec 106 in the Supreme Court of
New South Wales. That would at least
mean that there would be one Court which
could hear all aspects of a dispute
involving sec 106 unfair contract issues as
well as related attempts to enforce the
unamended contract.  Alternatively, a
pendent jurisdiction, similar to the Federal
Court’s accrued or associated jurisdiction,
could be conferred on the Commission."

Secondly, express transfer provisions
(of the kind that currently exist between
the District Court and the Supreme Court
and of the kind that existed prior to the
Supreme Court Act in relation to common
law matters and equity suits®) could be
inserted into the legislation. No doubt, the
test to be applied on such a transfer would
draw upon the same considerations as have
emerged in cross-vesting jurisprudence.

Thirdly, the current jurisdiction of the
Commission under sec 106 could be
removed from it entirely and invested in
the Supreme Court. A variation on this
solution would be to create an Industrial
Division of the Supreme Court which could
exercise  the Commission’s  present
jurisdiction under sec 106.

A fourth, and perhaps the most radical,
potential solution would be either to
eliminate or constrain the Commission’s
jurisdiction under sec 106. There can be
no doubt that that section, as it has been
interpreted over time by the Commission
and its predecessors, is extraordinarily
broad in its reach. In Stevenson v Barham®,
Barwick CJ expressed doubt that it was
‘within the contemplating of the legislature
that agreements for business ventures ...
freely entered into by parties in equal
bargaining positions should be so far
placed within the discretion of the
Industrial Commission as to be liable to be
declared void’. His Honour held, however,
that the language of (then) sec 88F of the
1940 Act was intractable and was to be
given effect according to its width and
generality. It may be observed that Barwick
CJ’s surprise 25 years ago would be even
greater in light of recent decisions by the
Commission as to the breadth of its
jurisdiction, as referred to earlier in this
article.

Elimination of the ‘unfair contracts’
jurisdiction is most unlikely. It has long
been a feature of New South Wales law and
its aspiration is a commendable one.
Constraining or limiting the Commission’s
jurisdiction, on the other hand, would
reduce, if not eliminate, some of the

jurisdictional problems that have been
discussed in this paper. In this context, at
the time of going to press, a Bill, styled the
Industrial Relations Amendment (Unfair
Contracts) Bill 2002 was due to be
presented to Parliament. It is designed to
prevent orders under sec 106 being made
in respect of ‘contracts of employment’ if
the annual remuneration package paid or
receivable under the contract exceeds
$200,000. This amendment, if passed,
would affect high profile ‘employee’ cases
such as the heavily publicised Macquarie
Bank v Bell and Berg litigation. On the
other hand, depending upon the manner in
which the key term ‘contract of
employment’ is interpreted by the
Commission, the amendments will not
eliminate resort to the Commission in
commercial cases such as Metrocall in
which a ‘contract of employment’ is not
involved. In this context at least, the scope
for the jurisdictional difficulties canvassed
above will remain.
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Is (international commercial) arbitration ADR?

By Luke Nottage*

In the last issue of this journal, Sylvia Emmett examined the
Bar’s role in Alternative Dispute Resolution, noting New South
Wales Barristers’ Rule 17A (in effect since January 2000) which
requires barristers to advise on ‘alternatives to fully-contested
adjudication’, and remarking that ADR ‘has become the general
term for processes by which disputes are resolved outside the
court system’." Consistently with this expansive definition of ADR,
she helpfully reviewed developments such as
e compulsory court-annexed mediation under sec 110K
Supreme Court Act 1970 (NSW), in effect since August
2000; 2

e sec 27 of the Commercial Arbitration Act 1984 (NSW),
whereby parties may allow an arbitrator to act as mediator,
while observing the rules of natural justice (and therefore
not meeting independently with parties to help promote a
mediated settlement, should that person wish to revert to
the role of arbitrator);?

e multi-tiered dispute resolution agreements;*

e dispute resolution by ‘regulatory bodies’, such as mediation
or arbitration regarding use of chemicals in compounds,
conducted by the National Registration Authority; and
‘electronic ADR’.?

By contrast, at a recent conference in Japan, an Australian
lawyer who is currently President of LEADR (Lawyers Expert in
ADR), argued that ADR is restricted to ‘interest-based resolution
of disputes by agreement without any element of third party
determination of legal rights’, thus excluding arbitration
processes.® This lead to surprise and consternation among other
speakers and commentators from the Asia-Pacific region, as we
had explicitly or impliedly adopted the more expansive view and
discussed developments in arbitration law and practice. On
further reflection, the latter view appears to be more appropriate.

A useful starting point is to return to Sylvia Emmett’s article,
where she gives as another example of dispute resolution
conducted outside the courts, by ‘regulatory bodies’, the
procedures developed by the World Intellectual Property
Organisation (WIPO). She observes that WIPO ‘manages disputes
arising from the regulation and registration of internet domain
names by way of binding arbitrations that are often conducted on
the papers only and thereby are significantly more cost effective’.”
In fact, the procedures of WIPOs Arbitration and Mediation
Center developed to further the Uniform Domain Name Dispute
Resolution Policy (UDRP) have much less binding force than most
international commercial arbitration procedures. First, a party
complaining about another’s illegitimate and bad faith registration
of certain types of domain names (‘cyber-squatting’) is not bound
to bring the case before WIPO; that party may instead bring the
case directly to a Court having jurisdiction. Only the other party
(the cyber-squatter) is bound to go through the WIPO procedure,
under its contract (incorporating the UDRP) with the registrar

* Barrister and Senior Lecturer, University of Sydney Law Faculty. An expanded version of
this article is available from the author (luken@law.usyd.edu.au) or the New South Wales

Bar Association Library.
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company which granted it the domain name. The WIPO procedure
provides more limited remedies (transfer or cancellation of the
domain name at issue) than most courts (which would normally
also be able to award and enforce damages against the cyber-
squatter). Secondly, the order rendered by the panel which WIPO
appoints to decide whether there has been illegitimate registration
can be ‘appealed’ to an appropriate court by either party, but only
within 30 days.

For these two reasons, one WIPO Center official calls the
procedures ‘administrative’.? Yet they can still be characterised as
‘arbitration’. The High Court of Australia, for example, had no
difficulty in finding that an ‘arbitration agreement’ extended to ‘an
agreement whereby the parties are obliged, if an election is made,
particular event occurs, step is taken or condition is satisfied
(whether by either or both parties), to have their disputes referred
to arbitration’.” Secondly, particularly in the Anglo-Commonwealth
law tradition, arbitration has traditionally been subjected to
considerable supervision by courts, even allowing reviews of
arbitrator’s decisions on the ground of an error in substantive law.
This has not made it any less ‘arbitration’; nor has the more recent
tendency to restrict the grounds for court interference in an
arbitral award made it any more s0.”® The key is that there be some
element of binding force in the decision rendered by the
‘arbitrator’ for the parties."” That does occur under the WIPO
procedures, albeit to a limited extent, because the WIPO order
will prevail if neither party brings the complaint anew before the
appropriate court in a timely fashion.
this
arbitration in its more conventional manifestations, following its

Developing perspective, international commercial
re-emergence from the 1950s and 1960s — initially to resolve large
infrastructure development disputes involving multinational
companies and newly-independent states, in particular; later in
disputes involving commercial partiesxii — should also be seen as
an important form of ADR. It has important affinities with more
consensual forms (such as mediation), rather than being
conceptually distinct, as suggested recently by the President of
LEADR. First, the success of the UNCITRAL Model Law on
International Commercial Arbitration, promulgated by the United
Nations in 1985 as a template for domestic legislation, has
reinforced the tendency to restrict the powers of courts to overturn
arbitral awards, a trend initiated by the 1958 New York
Convention on Recognition and Enforcement of Arbitral Awards.
In the many jurisdictions which have adopted the Model Law in
updating their international arbitration regimes (like Australia in
1990), as in many of those which have drawn more loosely on it
(like England in 1996), and in jurisdictions which are expected to
follow the Model Law soon (like Japan, next year), the award
cannot be challenged for error of substantive law."” Even where the
curial law of the arbitration proceedings allows for this sort of
challenge, the realities of international commercial arbitration
have created considerable scope for arbitrators to not strictly apply
legal rules to resolve the dispute between the parties. International
arbitrators will often sit in neutral countries and have to apply
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substantive law which they are not qualified in or are less familiar
with. They also have considerable leeway in selecting the
applicable law, under conflict of laws rules or the like."* Taken to
an extreme, the arbitrators may choose to apply the ‘new lex
mercatoria’. A recent empirical study demonstrates that this
practice is pervasive, albeit usually to supplement international
instruments or domestic law rather than to supplant those rules,”
and despite the ‘new, new lex mercatoria’ — in the guise, for
example, of quite precise UNIDROIT Principles of International
Commercial Contracts

— arguably representing a partial

formalisation of the still evolving norms of trans-border

1 Finally, even more so than in domestic arbitration,

contracting.
international arbitrators will be aware that the parties have
deliberately opted out of the national court system, where there are
broader public interests in deciding cases strictly in accordance
with a clear corpus of legal norms.”

If international arbitrators, in law or in practice, have a very
broad margin of discretion as to whether or not to apply strict rules
of law to resolve a dispute, the central issue becomes whether they
do so nonetheless, and for what reasons. No doubt it depends
firstly on the circumstances of the case, and in particular the type
of dispute, as they try to envisage what sort of approach the
particular parties (or even most parties in such
circumstances) would generally want. Parties may
be content with quicker, yet sometimes more ‘rough
justice’ when the stakes are low," or the business
environment is growing rapidly (as in the People’s
Republic of China over the last decade). Other
parties may well prefer certainty and predictability,
arguably better promoted by stricter application of
bright-line rules,” when they are well-advised,
experienced and large companies dealing in
types  of
charterparties. Even here, however, there may be

certain transactions, such  as

differences in local markets and legal worlds.?
Arbitrators — more than judges, whose reputations
(and certainly remuneration) are not so dependent
on meeting the expectations of particular parties
and their communities — need to be careful not to
be dogmatic, but rather draw for example on a
growing body of empirical work comparing

practices and  expectations in  contractual

relationships.®’ A second consideration may be the
general reputation a particular arbitrator wants to
develop or maintain: as someone who prefers a stricter application
of narrow legal rules, or someone willing to adopt a more
expansive approach. This factor also seems to be important in the
debate world-wide as to whether or not, and to what degree or
under which safeguards, an arbitrator should actively encourage
settlement.”

Thus, in low-value cross-border disputes involving
transactions where bright-line rules are not readily applied, in
expanding markets where developing long-term relationships is
important, we might expect parties to select arbitrators known to
take a less strict approach to determining and applying legal rules,
and to prefer a pro-active role in encouraging early settlement.*i
Further, if the curial law of the arbitration provides limited
grounds for having an award reviewed by the courts, attempts by
the arbitrators to encourage a mediated settlement may have even

more persuasive force than those by judges, since a recalcitrant
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party can ignore similar attempts by judges if an appeal can be
brought against adverse judgments.® Thus, some arbitration
processes and resulting awards may become very much like
‘interest-based resolution of disputes by agreement’, with little or
any ‘element of third party determination ... of legal rights’, which
the President of LEADR suggests distinguish ADR.* In other
words, at least certain types of international commercial
arbitration may become so informal as to merge with some
mediation processes, especially the more ‘evaluative’ processes,
rather than the more “facilitative’ ones (where the third party tends
to just paraphrase what each side says, more to defuse emotions
and ensure surface understanding of issues and perceptions).
Taking this more expansive view of arbitration, as a variable
and sometime overlapping part of a broad spectrum of ADR
processes, then allows us to map how certain types of arbitration
processes are evolving, to examine how these may influence the
overall ‘world’ of arbitration, and even to note parallels or contrasts
with developments in other parts of the spectrum (such as
mediation). For example, empirical studies added to more
anecdotal evidence of a gradual formalisation of international
commercial arbitration over the 1970s and 1980s, partly due to
the growing involvement of international law firms.* Yet the 1990s
have seen significant counter-reactions, including revisions of
arbitration laws and (more importantly) institutional rules to
expedite proceedings, arguably underpinned by the emergence of
many novel forms of arbitration in its broader sense, such as
domain name dispute resolution procedures, cyber-arbitration,
27 28 and

arbitration in financial transactions,” sports arbitration,

resolution of disputes about dormant bank accounts in
Switzerland.* Somewhat ironically, moreover, there has been a
significant and ongoing ‘professionalisation’ of mediation, for
example through the expansion of organisations such as LEADR
and recent attempts to standardise certification,” which could
result in significant formalisation of these originally very informal
processes. In addition, there has been an upsurge in the use of
court-annexed mediation in the Asia-Pacific region, which aims of
course at consensual resolution by parties, but occurs — to greater
or lesser degrees — in the shadow of formal judicial court
adjudication.

These are issues examined in new courses at the University of
Sydney Law Faculty, and to be explored further in its Continuing
Legal Education seminar on ‘Arbitration and ADR in Australasia’
on 12 June. They are also related to the theme of the inaugural
Clayton Utz International Arbitration Lecture co-hosted by the
Faculty, to be delivered by Lord Mustill on 11 June in the Banco
Court.” To set the stage for such broader debates, and better to
ensure that barristers in New South Wales are able to fulfill their
new duty under Rule 17A, arbitration should be (re-)situated as an

important part of ADR, although not necessarily its centerpiece.

—

Sylvia Emmett ‘“The Bar in mediation and ADR” Bar News [Summer 2001/2002] 25
at 25
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ADDRESSES

The courts and
public opinion

The following address was delivered by the Hon Sir Anthony Mason
AC KBE, at the National Institute of Government and Laws
inaugural public lecture on “The Courts and Public Opinion’. The
lecture was held at Parliament House, Canberra, on 20 March 2002.

Introduction

There are two sides to this topic. The first is what account, if at
all, do the courts take of public opinion? The second is what
opinion does the public have of the courts? My remarks are
directed to the first rather than the second aspect of this
interaction. It is not possible, however, to segregate the two
aspects because, as will appear, the public’s perception of the
courts and what the courts do are matters which are, in some
respects, not entirely unrelated to the making of judicial decisions
and the factors which judges consider in making
their decisions. Because the courts are concerned
the

administration of justice, judges cannot dismiss

with maintaining public confidence in
public opinion as having no relevance at all to the

work of the courts.

Judicial attitudes to public opinion

As with other aspects of the law, the
relationship between the courts and public opinion
is undefined. Because it is undefined, it is not well
understood, not only by lay people but also by

lawyers and politicians.
of public
a. The law is the law is the law

The traditional judicial view of the relationship
between the law and public opinion was summed
up in the line ‘The law is the law is the law’. This
line expresses the notion that the law is an
autonomous set of rules to be applied according to

of justice

their terms irrespective of community views and

opinion. In other words, the law must be applied
even if it is contrary to public opinion.

So to take an example: If we were to assume that a majority of
people in NSW thought that smoking cannabis should be
legalised, the judges would say, quite rightly, that the community
view would not justify them in refusing to enforce a law which
prohibits the smoking of cannabis.

Only four years ago in the famous Massachusetts homicide
trial of Louise Woodward, the British child-minder, Judge Zobel
re-stated this view of the judge’s duty when he said:

The law, John Adams told a Massachusetts jury while defending
British citizens on trial for murder, is inflexible, inexorable, and
deaf: inexorable to the cries of the defendant; ‘deaf as an adder to
the clamours of the populace’. His words would ring true 227

years later. ...

Judges must follow their oaths and do their duty, heedless of
editorials, letters, telegrams, picketers, threats, panelists and talk

shows. In this country we do not administer justice by plebiscite.
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A judge, in short, is a public servant who must follow his
conscience, whether or not he counters the manifest wishes of
those he serves; whether or not his decision seems a surrender to

the prevalent demands.1

That statement is, as we shall see, not the entire story.

b. Judges recognise that the rule of law rests on the
existence of public confidence in the courts

It is not the entire story because the courts act at their peril if,
by their actions and decisions, they set at risk public confidence
in the courts. Judges accept that the rule of law in our community
depends upon the maintenance of public confidence in the
administration of justice and that means maintenance of public
confidence in the courts. Absence of public confidence in the
administration of justice would bring unwanted and untold
consequences in its train. It would result in non-compliance with
the court orders and greater difficulty in enforcing them. It would
lead us down a path away from the peaceful settlement of legal
disputes into a world in which people would be inclined to take
the law into their own hands. It would take us back to an earlier
stage in the development of civilised society when disputes were
resolved by brute force.

The rule of law in our community is underpinned by the
apparatus and infrastructure of the State. The orders of a court are
executed and enforced by the agents and officers of the State. But
that underpinning in turn rests on the public acceptance of the
courts and the public sentiment that the courts are so deserving of
support that their decisions should be enforced. Without that
public acceptance and sentiment, the State might not provide the
apparatus and infrastructure which reinforces the authority of the
courts. Indeed, the State might itself decide not to respect
decisions which were adverse to its interests.

Of course, prevailing public sentiment reflects a general
approval of our system of administering justice rather than an
approval of particular decisions delivered by the system. Rarely
does the public know enough about, or take a sufficient interest in,
a particular decision to form a worthwhile judgment about its
correctness or desirability. Naturally, that does not preclude the
uninformed from expressing their opinions about a particular case.

There may be court decisions of which the public disapproves
without our being aware of the reasons for that disapproval. It may
be that people disapprove of the legal rule that the court applies in
the particular case, whether it be based in statute law or common
law, or that, alternatively, while agreeing with the legal rule, they
may think that the court was wrong about the facts so that the rule
should not have been applied to the case.
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The point is that the public, even if it thinks that the courts do
get it wrong from time to time — as may well be the case —
nevertheless supports the court system generally. I emphasise the
word ‘generally’ because the public may have strong criticisms to
make of aspects of the system — delay and expense, to mention two
of the principal subjects of recent complaint. Even if public
support is less than enthusiastic and is qualified, the public
recognises at least that the system should be supported because it
is better than any other alternative which has been offered.

Judges associate public confidence in the administration of
justice with the independence of the judiciary and impartial
enforcement of the law.> That may well be right, though, in the
absence of proof, it necessarily rests on an assumption. Whether
the public appreciates the concept of judicial independence and
values it highly may be questionable.

Judicial independence is the feature of the system which is
most prized by the judges themselves. They see it as the
cornerstone of the rule of law. And, if the importance of judicial
independence be conceded, as it must be, it can serve as a
justification for other principles and conventions which shore up

judicial independence and impartiality.

Protecting independence, impartiality and

confidence in the courts

Thus, the common law of contempt of court was formulated by
the judges in order to deter criticisms which would impair public
confidence in the courts and judicial independence. The judges
frowned upon any attempt to influence judicial deliberations,
whether by politicians or the media. Judges naturally prefer to
decide a case on the arguments presented in court on behalf of the
parties, without being exposed to the pressure that comes from
political and media discussion. That discussion, particularly
distorted media discussion, as we know all too well, often
emphasises the sensational and, by so doing, threatens objective
consideration of the factual and legal issues which arise for
decision.

In earlier times, insistence on absence of comment on pending
litigation led to the making of broad judicial statements asserting
that comment on a pending case was punishable as contempt of

The media pack waiting for the arrival of Ivan Milat as he returns to court for the verdict, 26 July 1996.
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court. Thus, it was said:
A publication referring to pending litigation is a technical
contempt if it is one having a tendency to influence the result —
this gives the court jurisdiction to interfere; the court will not
exercise its summary power of interference at the instance of a
party unless, besides the tendency, the publication is likely to
influence the result *

That statement went a very long way. A persuasive, well-
reasoned article on a pending case would have a tendency to, and
might well, influence the result. Although it is not to be supposed
that, these days, the publication of such an article would be held
to constitute a contempt, the statement indicates how far the courts
were prepared to go to discourage comment on court cases. The
courts were, of course, more lenient with comments which might
affect judicial deliberations than with comments on evidence or
issues which would affect jury deliberations. Judges have a
capacity to resist the influence that such comments might have; a
jury would be more susceptible to influence.

Judges are also conscious of the authority of the courts, the
need to protect that authority and the spirit of obedience to the
law. It is on that footing that the courts have punished for contempt
of court publications which unfairly criticised a court so as to
undermine public confidence in the administration of justice.* The
exercise of the contempt power in that class of case has been
squarely based on the necessity for maintaining public confidence
in the administration of the law. Yet it has been recognised that the
courts must be open to free criticism and that protection of public
confidence in the court system can come at too high a price.” So a
reconciliation between these two principles is involved.

This reconciliation has resulted in some adjustment since the
world acknowledged that freedom of expression is a fundamental
freedom and that freedom to criticise public institutions is a
fundamental element of modern democratic government.
Recognising the strong public interest in free discussion of a
matter of public importance, the courts have been increasingly
reluctant to use the contempt power simply to protect judges from
criticism. Statements criticising judges for their decisions do not
attract an exercise of the contempt power, at least when the

criticism is fair and honest.

The courts are vulnerable

to criticism
The if the
unavailability, of the contempt power

inutility, not
has left the courts vulnerable and
exposed to criticism, not all of it being
of a responsible kind. The decline of
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* the contempt power has naturally been
accompanied by an erosion of the
convention that comment will not be
made on matters which are sub judice,
because the convention rested on the
possibility that the contempt power
would  be the
possibility for

exercised and on
that
defamation might be brought.

proceedings

These days, another factor is the
unwillingness of the Federal Attorney-
General to defend the courts against
criticism. This is not the occasion to
rehearse my disagreement with the
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this
point. All T need to say is

Attorney-General  on
that there comes a time when
political and media criticism
of the courts or a court
reaches

decision a point

when it  threatens to

undermine public
confidence in the courts and
at that point the Attorney-
should

himself to protect the courts

General assert

from irresponsible criticism.
I think that the Attorney

now recognises that this is

The Hon Daryl Williams AM QC MP
13 March 2002. s0. So our disagreement may
have descended to the point
where our disagreement is about when such a threat exists. Our
disagreement about the Attorney’s failure to defend the High Court
in the Wik Case illustrates the point.

I do not suggest that the Attorney-General should defend the
courts on all occasions. Far from it. Indeed, I agree with the
Attorney that there is a case for the judges, through appropriate
channels, speaking for themselves. But that is not a
substitute for a defence of the courts by the
Attorney-General who, as the responsible minister
representing the Government, will secure more
an Attorney- media coverage and attention than a judge. In any
event, as the Mabo (No. 2) and Wik cases
demonstrate, it is difficult, it not impossible, for the
relevant judges to speak without running the risk of
defend the seeming to favour one side or the other in a
controversy over a court decision which becomes a
party political controversy. I do not accept that an
Attorney-General is unable to defend the courts or
ply because a judge simply because he is a politician.
Attorneys-General have succeeded in doing so in
the past.

The point here is that the courts are at
considerable risk if politicians or the media
venture on a campaign of criticism of judges for
political or other expedient advantage. In other
_ _ words, it is a matter of great importance that the
doing soin courts as a fundamental national institution should
not be made a target of irresponsible criticism.
the past. Public confidence, which is vital to the well-being
of the administration of justice, once lost or
damaged, is not easily restored. This fact should be
recognised by other institutions of government, particularly by
participants in the political process who, whether operating under
parliamentary privilege or not, have a capacity to do very
considerable harm to the public standing of the courts.

I had not intended to speak about the very recent controversy
relating to Justice Kirby. But I wish to mention aspects of that
controversy which undermine the Attorney-General’s conception
of his role. First, the controversy rapidly developed into a party
political controversy with the result that the Judge could only
defend himself in the public debate by running the risk of
participating in a party political dispute. Secondly, when Chief
Justice Nicholson of the Family Court sought to defend the Judge
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in a public speech, he was rebuked by the Prime Minister for
speaking out of turn. So, in the playing out of this controversy, we
saw how the Williams’ theory of the sufficiency of judicial self-
defence fell apart. It simply resulted in a rebuke for the Judge who
sought to rally to Justice Kirby’s defence.

Otherwise, I would simply draw attention to two articles in this
morning’s newspapers which you may have read. One in the
Sydney Morning Herald by Mr Gordon Samuels; the other in The
Australian by Professor George Williams. The authors make some
interesting and important points which bear on this aspect of my

talk.

The judge as the voice of the community

The other side of the coin is the notion — which is quite
misleading — that the judge is the representative of the community.
Initially, the judge was the agent or delegate of the King in
administering justice. At that time, the jury, rather than the judge,
was the voice of the community. In deciding a case, the jury
brought to bear its knowledge of the community. It was in a
position to interpret community views and identify and apply
community standards, practices and expectations. This was one of
the attractions of trial by jury. Over time, however, the judge came
to inherit the role of the jury in civil cases as pressure to reduce
the time taken in, and the expense of, civil cases resulted in the
judge supplanting the jury as the tribunal of fact.

Today, the judge, in civil cases, has largely assumed the role
of the jury in deciding issues of fact. In this respect, the modern
judge represents the professionalisation of the decision-making
process, professional decision-making displacing what in much
earlier times was popular decision-making, when the jury’s verdict
might have been thought to represent the community view of the
case.

At no stage was the judge regarded as representing the views
of the community in exercising his judicial duties and deciding
cases. And as the law became more sophisticated, the judge came
to be seen as an independent and impartial adjudicator who acted
only on the evidence presented in court and was free from outside
influences.

It is important to underline this point. The court must arrive at
its own decision on the facts as well as the law. And that
proposition applies to the modern jury as well as to the judge. The
jury must arrive at its own decision on the facts and should
dismiss from its mind the opinions of others on the issue before
them. Justice, as we see it today, is best achieved by the decision-
maker deciding the case for itself by having regard only to matters
established in evidence and advanced in argument in open court,
instead of drawing on knowledge and information which is not part
of the public record. Openness, transparency and accountability
have played a part in defining the decision-making function in this
respect.

To the extent that the judge has inherited the role of the jury,
the judge is called upon from time to time to apply community
standards and expectations. In so doing, the judge must identify
and interpret those standards and expectations. In that restricted
sense, the judge is the voice of the community but otherwise the
judge is not the voice of the community in any meaningful sense.

The judge does not personify the people in the way that the
jury does. The judge does not have the same pedigree. He or she
is a professional legal specialist without the knowledge of the
community that we attribute, rightly or wrongly, to the jurors. Yet,
subject to those handicaps, the judge performs the jury’s old
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function and applies community standards and expectations,
though the judge will not reflect the community’s view, if it has
one, about the outcome of the case. It would be improper for the
judge to do so. It would be a dereliction of judicial duty.

The judge and the world outside the court-room

It follows that the judge does not turn a blind eye to the world
outside the courtroom. The judge is part of that world; the litigants
and the witnesses are part of that world and in the transactions
and events to which the court case relates were part of that world.
So, the judge in evaluating the truth and the reliability of the
witnesses and, in deciding the case, draws on knowledge of the
outside world. In assessing the explanations given by a witness for
what he did or said on a particular occasion, the judge will bring
to bear his knowledge of people, how they behave, how they
respond or are likely to respond to particular situations. The
judge’s knowledge of the world, perhaps more than anything else,
perhaps more than any impression formed from the witness’s
appearance in the witness box, assists the judge in deciding
whether the events which the witness claimed to happen are likely
to have happened.

The judge draws not only on personal experience but on
knowledge gained from other cases. In this respect, the judge has
a unique window on the world. If you read the
transcript of a trial or an appeal book you will
begin to understand just how valuable that window
is. It gives you a perspective on how people
behave, seen through their eyes and the eyes of
bystanders. Once you compare the transcript of a
trial or an appeal book with a departmental file
with its absence of detailed information about
individuals, you will appreciate that the judge is
better informed about people and the way they
in particular behave in particular circumstances than the
administrator and even perhaps the politician.

circumstances

The judge and community standards
than the I have referred to the judge’s role in applying
community standards. The standard of what is
‘reasonable’ is a common feature of our law. The
obligation to take reasonable care to avoid damage
or injury to others is the central element in the law
of negligence. What is ‘reasonable’ is a standard to
politician. be assessed by reference to community practices
and expectations. As the High Court has said:

What the

circumstances of the case must be influenced by current

is considered to be reasonable in
community standards. In so far as legislative requirements
touching industrial safety have become more demanding upon
employers. This must have its impact on community expectations

of the reasonably prudent employer.®

In most, but not all, cases, community standards will be
proved by evidence.

The standard of what is reasonable applies in many branches
of the law, not least of them criminal law e.g. ‘reasonable belief’,
‘reasonable excuse’, ‘reasonably foreseeable’. In these various
the

background of community practices and expectations.

contexts, relevant standard is ascertained against a

There are four points to be made in relation to judicial
ascertainment of community standards. First, the diffidence of
judges in discussing how community standards are ascertained
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South Sydney fan announces the Supreme Court decision to the media, 8 July 2001.

and determining what are community standards; secondly, the
difficulty of taking judicial notice of matters that are controversial
(as community standards generally are); thirdly, the difficulty of
determining community standards in the absence of evidence;
and, finally, the magnitude of the undertaking if evidence were to
be required.

The way in which the courts apply the law necessarily takes
account of the community’s standards of behaviour and
expectation. But this does not mean that the courts automatically
give effect to community behaviour or expectations or, for that

matter, the community’s moral values or attitudes.

The judge and enduring moral values

On those exceptional occasions when the courts adopt a moral
value or principle as the basis of a legal concept or principle, the
courts look to an enduring moral value or principle rather than one
which is merely current or transient.

Perhaps the most notable example of this proposition is the
most famous of the tort cases, Donoghue v Stevenson.” The case
concerned the snail in the bottle of ginger beer where the plaintiff
consumer recovered damages from the manufacturer for the
manufacturer’s negligence. That case articulated the ‘neighbour’
principle as the criterion for recognising the existence of a
common law duty of care owed by one person to another.

According to that principle, a person comes under a duty of
care to another when it can reasonably be foreseen that one’s acts
or omissions are likely to injure that other person, that person
being one who is so closely and directly affected by the act or
omission that he ought reasonably to be in contemplation when the
act or omission takes place. The principle is both a legal and a
moral principle; in other words, the legal principle takes as its
foundation a moral value. It is an instance of the formulation by
the courts of a legal principle by reference to an enduring moral
value.

The reasoning in the judgment of Brennan J in Mabo v
Queensland (No. 2)*is another example, though it is not such a
striking example. There his Honour rejected the fiction by which
the rights and interests in land of the indigenous inhabitants were
disregarded. He did so for various reasons, one of which was that
the doctrine was inconsistent with ‘the contemporary values of the
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Australian people’. The expression ‘contemporary values of the
Australian people’ is to be understood as referring to
contemporary values of an enduring kind.

Donoghue v Stevenson and Mabo (No. 2) demonstrate that
when the judges make use of moral principles or values to shape
or inform legal principles, they do not tie themselves to the current
opinions, views and attitudes of society. Those opinions, views and
attitudes may be fleeting or transient; they may be ill-informed or
motivated by shallow self-interest. The judges look to a higher
principle, one which can be regarded through the ages as
expressing an acceptable approach to human action.

A particular instance of resort to values in the formulation of
legal principle is the use of consequentialist reasoning by judges.
Judges use consequentialist reasoning when they take into
account the impact on community conduct of introducing a
particular principle. In one case the question arose whether a
former employer who gives to an intending employer a reference
relating to an employee is under a duty of care to the employee in
relation to the giving of the reference.” The answer given was that
the reference giver was under a duty of care.

One factor taken into account was the possibility that, if such
a duty was imposed, persons would be deterred from giving
references or from giving accurate references. On this question,
judicial opinion was divided.”” There was, of
course, no evidence of what the likely consequence
would be. Here we see an instance of judges
predicting how the community will react to the

come to introduction of a particular legal rule.

Interpretation of statutes

Statutes cannot be interpreted in a vacuum. In
interpreting statutes and giving them an operation,
judges will, where appropriate, take into account
community standards and values. Examples are
statutory provisions, Federal and State, which
confer jurisdiction on courts to grant relief in
relation to contracts the operation of which is

decisions. unconscionable, harsh, oppressive or unfair or

which have been procured by conduct of that
description. Although judges are called upon in
various ways to identify community standards, expectations,
practices and values, they do not represent or speak on behalf of
the community or, for that matter, give effect to community views
about the particular case.

Public confidence in the administration of justice as a factor
in judicial decision-making

On the other hand, judges now have regard to public
confidence in the administration of justice as a factor which may
be relevant in some cases. Modern courts are more concerned to
take account of public confidence in the administration of justice
as an element in judicial decision-making than courts were in the
past. This change in attitude has come about as the judges have
come to appreciate that the public no longer uncritically accepts
judicial decisions. Deference to authority has given way to a
disposition to question, indeed to criticise, the decisions of
authoritative institutions such as the courts. In the face of this new
attitude, the judges regard public confidence in the court system
as a relevant consideration in some aspects of judicial decision-
making.

In a number of cases, the High Court has used the factor of
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maintaining public confidence in the administration of justice as
an element in articulating legal principle and in interpreting and
applying the provisions of the Constitution.” In these cases, the
High Court has been concerned with adverse impressions of the
courts, especially courts exercising federal jurisdiction, that the
public might form from the way cases are dealt with by the courts
and from administrative functions that judges might be called
upon to perform. In particular, the Court has been concerned that
the independence of the judges and the integrity of the judicial
process might be seen to be compromised. Whether the High
Court is right in attributing to the public these adverse or possibly
adverse impressions of the courts in such situations is beside the
point. What is important is that the Court has arrived at decisions
after taking into account the public confidence factor. T hasten to
say these are not cases in which the Court has said “We come to
this decision because the public would have no confidence in us if
we decided the case the other way.” So there is no inconsistency
between these High Court cases and the remarks of Judge Zobel in
the Woodward Case which 1 quoted at the beginning of this
Lecture, before making the comment that Judge Zobel’s remarks
were not the entire story.

Sentencing and public opinion

That statement brings me to the relationship between the
judge’s function in imposing a sentence on a convicted person and
public opinion. The media is quick to seize upon lenient
punishment of offenders and use it as a basis of criticism of the
judges. Politicians do not lag far behind if a ‘law and order’
political campaign offers prospect of electoral advantage. In a
community that is anxious about any perceived upsurge in the
incidence of violent crime, lenient punishment is naturally
regarded as an indication that the judiciary is ‘soft’ on crime. In
England, as well as Australia, the judiciary has been criticised
from time to time on this score. So sentencing, like judicial review
of migration decisions, is an area in which there is a potentiality
for conflict between the courts on the one hand and political,
media and public opinion on the other hand, with possible
consequences for public confidence in the courts.

People feel very strongly about violent crime. They also have a
belief, not generally supported by expert opinion, that heavy
punishment is a strong and effective deterrent. And because
sentencing seems to be less complex than many other judicial
decisions, people feel that they understand the issue and are
confident in the view they form, even if they are unaware of all the
relevant circumstances. Another factor is that these days the
media gives prominence to interviews with the victims or relatives
of the victims of crime when they express their dissatisfaction with
lenient punishment. Consequently, controversy about sentencing
decisions, even a particular sentencing decision, has a greater
potential to erode public confidence in the administration of
justice than other cases. Controversy about the alleged leniency of
sentences in high profile cases has led to a political response
which results in pressure on a Director of Public Prosecutions to
appeal and to seek a longer sentence.

So, critical to the sentencing process is the question whether
the judge is either bound or permitted to have regard to public
opinion and, if so, by what means does the judge ascertain what
that public opinion is. As sometimes proves to be the case, the
answer to this critical legal question is not as clear as it might be.

Although the common law has developed a body of principles
governing the ascertainment of an appropriate sentence, these
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principles do not refer to public opinion. They are consistent with
the proposition implicitly stated by Judge Zobel that the judge
must do his or her judicial duty in accordance with principle
without giving way to popular urgings or public opinion polls. That
is not to say, however, that the judge cannot take account of
community views on sentencing generally as distinct from
community views on the sentence which should be imposed in the
particular case.

There are powerful reasons why it is not helpful for the judge
to have regard to public opinion about the sentence to be imposed
in the particular case. For one thing, how does one ascertain what
that opinion is? For another thing, how could the judge be
satisfied that the opinion was an informed opinion, based on
relevant sentencing principles and reflecting knowledge of all
relevant circumstances of the case? And thirdly, there is the risk
that opinion about the particular case may represent an emotional
reaction to one or more aspects of the crime.

The English view

On the other hand, the cardinal principle of sentencing law
that the punishment must be proportionate to the gravity of the
circumstances of the offence” allows the judge to take into
consideration the public perception of the gravity of the kind of
offence which was committed. The second is that there is ground
for thinking that the judge is entitled to take account of general
considerations relevant to ‘public confidence in the criminal
justice system’.”” On this view, the judge can take account of the
public concern that crimes of violence should be severely
punished. Indeed, there is ground for thinking that the judge
should, in assessing the gravity of the offence, at least consider the
relevance of the public view of offences of that kind. Indeed, it is
very likely that the judge is required to take account of that view,
so long as it is identified in an acceptable form, a matter which I
shall address a little later.

What I have just said reflects, subject to some qualifications,
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the discussion by the House of Lords judges, in particular Lord
Steyn, in the case involving the sentencing of the English child
murderers of James Bulger, a boy aged two."* I shall not go into the
facts of that case because the English statutory régime governing
sentencing in murder cases has no Australian counterpart. In the
case of the two children, that régime required the imposition of a
mandatory sentence — detention at Her Majesty’s pleasure. But the
statutory régime left with the Minister (the Home Secretary) the
determination of the period which the children should serve in
custody. In setting the tariff period in the Bulger Case, the Minister
had been influenced by a public opinion poll in The Sun newspaper,
relying upon 21,281 coupons which had been filled in by readers.
The Minister’s approach was found to be flawed by a majority of the
English judges. And when the case was taken to the European Court
of Human Rights, the statutory régime was found to contravene
article 5(4) of the European Convention for the Protection of
Fundamental Rights and Freedoms because the minimum period of
detention was set by the Executive, not by a court.

The Bulger Case and its aftermath make a fascinating story.
But time does not permit us to explore it on this occasion.

The Australian view

In New South Wales, in 1998, the Court of Criminal Appeal
introduced a régime of sentencing guidelines along the same lines
as the régime which existed and exists in England. The object of the
régime was, according to the judgment of Chief Justice Spigelman,
in Jurisic,® “to reinforce public confidence in the integrity of the
process of sentencing’. The Chief Justice continued: ‘Guideline
judgments ...may assist in diverting unjustifiable criticism of the
sentences imposed in particular cases.™

The idea was that an appropriate balance should exist between
the broad discretion that must be retained to ensure that justice is
done in each individual case, on the one hand, and the desirability
of consistency of sentencing and the maintenance of public
confidence in sentences actually imposed and the judiciary as a
whole, on the other."”

Spigelman CJ expressed his agreement with a statement by
Lord Bingham LCJ to the effect that when differences of opinion
arise on issues of sentencing between judges and ‘an identifiable
body of public opinion’, the judges are bound to consider who is
right. This is because a significant disparity between public opinion
and judicial sentencing conduct will eventually lead to a reduction
in the perceived legitimacy of the legal system.

The critical question here is what is meant by the expression ‘an
identifiable body of public opinion’. The body of public opinion that
Spigelman CJ identified in Jurisic related to the offence of
occasioning death or serious injury by dangerous driving. He did so
largely, if not wholly, by reference to the legislative prescription of
sentences for that offence and statements made by the Attorney-
General as to the seriousness of the offence, when introducing the
legislation. This, along with a history of successful prosecution
appeals against lenient sentences, enabled the Court of Criminal
Appeal to conclude that the judges had ‘not reflected in their
sentences the seriousness with which society regards the offence’.”

In November 2001, however, the High Court of Australia
criticised the New South Wales guidelines on the ground that their
effect is to constrain the sentencing discretion conferred by statute
on the sentencing judge."” In that decision, the High Court was
dealing with a case relating to sentences imposed for being
knowingly concerned in heroin importation. The High Court did not
discuss the rationale advanced by the Court of Criminal Appeal for
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the introduction of guideline sentencing.

Future directions

What can we take from this increased judicial emphasis on the
importance of maintaining public confidence in the administration of
justice and its linkage with the relevance of public opinion in
sentencing offenders? In an area of the law which is undergoing rapid
development, one can only look to apparent trends. Not without some
diffidence, I make the following comments.

First, although the distinction between public clamour about the
particular case and more generalised public opinion about the severity
or lack of severity of sentences applicable to particular classes of
offence is not easy to make, it offers a way forward. Secondly, for
reasons already discussed, it is unthinkable that the courts will simply
impose sentences by reference to public opinion of what is the
appropriate outcome in a particular case. Thirdly, it is more likely that
the courts will regard more generalised and ‘identifiable’ public
opinion as a tangential factor to be taken into account.

This brings me to several more fundamental questions. One is
how does the judge ascertain relevant public opinion? Although
there are difficulties in saying that a judge can take judicial notice
of public opinion, to require proof by evidence scarcely seems
sensible. No doubt the judge can have regard to any relevant pattern
of legislative history and statements made by the
responsible minister. The judge may also be entitled
to have regard to responsible expressions of opinion
in the Parliament so long as it appears that they
reflect a broad consensus of opinion.

Can the judge go further and look also to
informed writings and to the elements of public and
political debate and distil from them what are
matters of public concern? This is an approach
which seems to involve a substantial degree of
subjective evaluation. To that extent, it may be
thought to be questionable, though in some
instances it may be possible to identify matters of
public concern with some confidence.

Another fundamental question is whether there
is a place in this scheme of things for a dialogue
between the judges and the executive government.
We know that the Premier of New South Wales has
communicated views to the Chief Justice of New
South Wales who had at an earlier time received
representations from the Opposition as to aspects of
law and order. We do not have a record of the

discussions and we do not know what the precise
terms of the Chief Justice’s response was. No doubt
the discussions were in general terms and did not relate to any
particular case that was pending in the Supreme Court.

The prospect of a dialogue, particularly a continuing dialogue,
between the judiciary and the executive government about
sentencing would represent a new development and, like all new
developments, it would involve some imponderables. There is a risk
of a perception that the judges would be seen as compromising
judicial independence and exposing themselves to political
influence. That risk might have consequences for public confidence
in the administration of justice. On the other hand, potential
avenues for better informing the judges in relation to aspects of their
work should be explored. If any such dialogue is to take place, it
should be properly structured and recorded. Publication of an
appropriate summary record would help to lessen potential
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misunderstandings.

The final question is: what are the consequences for taking into
account public opinion in other areas of the law? One area of the
law that springs to mind is judicial review of administrative
decisions, especially in migration and deportation cases. This is an
area of the law where there is considerable scope for disputation and
controversy. Without venturing into details, I mention the criticism
made several years ago by Mr Ruddock, as Minister for
Immigration, of certain Federal Court immigration decisions, one of
which was Eshetu, a decision which was subsequently overruled by
the High Court.®

Going back even further there was Government criticism of
court decisions in migration and deportation cases. Although
judicial decisions on these matters may lend themselves to
controversy because people have strong views on such topics, the
legal issues at stake are quite different from the legal issues which
arise in sentencing decisions. The legal issues in migration cases
are generally discrete and there is no scope for taking account of
generalised public opinion on the legal issues which do arise.

So, in conclusion, the approach of the courts in sentencing cases
is unlikely to migrate to other areas of the law, except in so far as the
courts may find it necessary in relation to some particular issues to
look to community perceptions. But there is no basis on which the
courts can take account of and give effect to public sentiment of
what is the appropriate outcome in a particular case.
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INTERVIEW

The compleat judge:
Justice Peter Young

Interview by Rene Sofroniou

I was nervous about this interview. My
image of Justice Young has always been of
a lightning-sharp, impossibly-learned-in-
the-law judge who brooks no nonsense
(alas) and really keeps you on your mettle.
I wasn’t sure whether my mettle were up to
our meeting. It amazes me that he
expressed some uncertainty as to why Bar
News would want to interview him. In fact
it is no light thing to get to probe the mind
of the Chief Judge of the Equity Division
and in my view a proper oral history
project should be conducted, if it has not
already. More to the point, I was really
tickled (and touched) by some of the
judge’s responses to my questions. I came
away from the interview thinking that, for
all of his impressive erudition and acuity, |
had met a top-rate human being. I was
sorry to say goodbye.

Rena Sofroniou: Thank you for agreeing
to the interview. You are a man of many
parts: judge, Chief Judge of the Equity
Division (which also means administrator
now, I gather), writer, teacher, Christian,
family man. I note that in addition to this
you have been Patron of the Motor
Neurone Disease Association?

Justice Young: I am now Vice Patron,
because the Governor is the Patron.

Rena Sofroniou: I've even heard a
scandalous rumour that you are a Sydney
commuter, too?

Justice Young: Yes and I am also Patron
of the Bus and Truck Museum.

Rena Sofroniou: I suppose the commuter
role could well be the most time-consuming
of all of them, given the current state of
transport in Sydney. It's a busy life, I
gather?

Justice Young: Yes.
Rena Sofroniou:  And you are renowned
for the relish with which you leap in to the
judicial seat on the Bench to dispose of
cases efficiently and quickly and with
which you rush to take on additional cases
when your own workload is exhausted. The
obvious question has got to be — how do
you relax, Judge?

Justice Young: I suppose one answer is |

dont. But the other
answer is | travel now
every three or four years
and [ am very interested

in transport history.

Rena Sofroniou:
Where does that take
you? ‘

Justice Young: The transport history is
purely local and involves observations of
what is happening at the present time and
trying to remember what happened twenty,
thirty, forty years ago. But when I go
overseas every three or four years I spend a
bit of time in London and sometimes a bit
of time in Berlin and other places working
out how their systems click.

Rena Sofroniou: I suppose it would have
been fascinating to see post-Wall transport
changes in Berlin?

Justice Young: Yes, their bus system is
now much easier — and there is no Check
Point Charlie.

Rena Sofroniou: What is your attitude to
the use of life’s time? Are you driven to
obtain full value out of each day or is the
busyness just the result of the jobs and
interests?

Justice Young: These days it just
happens.

Rena Sofroniou: Well if the child is
father to the man, may I ask you about your
background? Am I correct in thinking that
you represent the fourth generation of the
Young family in the law?

Justice Young: Yes that’s right.

Rena Sofroniou: So we're going back
how far?

1873, when Richard
Alexander Young became a solicitor and

Justice Young:

later mayor of Maitland. He married a Miss
Wolstenholme who was also a mayor of
Maitland and that's how 1 get the
Wolstenholme in my name. Their son,
James Young, was admitted to the Bar in
1903. My father was admitted as a solicitor
in 1933. T was admitted in 1963 too as a
barrister and my son Marcus was admitted
to the Bar in 1993.

Rena

Sofroniou: There’s something
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spookily inevitable about the year 2023.

Justice Young: No, we can stop now
because I haven’t got any grandchildren
yet and I think I would have needed one by
now to get admitted then.

Rena Sofronicu: You have twenty-one
years to see if one can be admitted as a
lawyer by then. That’s an admirable family
heritage.

Justice Young: Yes.

Rena Sofroniou: In light of it, do you feel
that you had any real choice as to your
career?

Justice Young: I never really thought of
doing anything else but whether that was
because of family background or was in the
blood, I don’t know.

Rena Sofroniou: Were you encouraged
in the decision to become a lawyer?
Justice Young: 1 suppose so. 1 can’t
remember any direct encouragement but
certainly I expressed the desire to go to the
Bar fairly early on and I went in for
debating at school to prepare.

Rena Sofroniou: So you thought that it
was a job that was particularly suited to
your preferences in any event?

Justice Young: Yes, and I was particularly
awkward with my hands, so it was either the
law or teaching.

Rena Sofroniou: How closely does Brian
Butterworth, the protagonist of your book
Civil litigation resemble you as barrister?
Justice Young: Oh in many ways but not
completely.

Rena Sofroniou: What are the points of
departure?

Justice Young: [ think Brians basic
philosophy is mine and the way he would
go about cases as told to his pupil in that
book are pure me but a lot of the padding
is not. I used to teach legal history to
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SAB/BAB students and found that the only
way you really got the message across was
by a bit of sin, sex and sadism and so
Butterworth is sort of loaded with a bit of
that.
Rena Sofroniou: Oh, is that right? I
mustn’t have read it closely enough, I came
away with lots of legal research points.
Justice Young: Then you have missed
key points.
Rena Sofroniou: I must have been too
naive in reading it. One thing that I recall
was a throw-away phrase at the end he
takes silk and he’s taken out for a drink
which he accepts with alacrity, since, as
you put it, he normally led ‘an austere life’.
Is that an inevitable quality of life at the
Bar?
Justice Young: Well, it probably was for
me but there were quite a number of busy
juniors in my day who went out of their way
to court solicitors and invite them to
Christmas ~ parties  and
things of that nature.

. Rena Sofroniou: And
On my arrival to
generally party?
Justice  Young:  That

argue a case
wasn’t my way.

. Rena Sofroniou: Would
before a five- )
you agree with the often-
stated view that says prior
to the 1980s there was

more formality and also

judge appeal

court, my solicitor o
more eccentricity at the Bar

than afterward?
Justice Young: Certainly

said: ‘The

presiding judge is more eccentricity but |

think because the law has
. . become more a business
sleeping with :

now, there’s less room for

that.

junior counsel for
Rena Sofroniou: Who

the other side. do were either the leading

lights or famous eccentrics
you think we in your circle prior to your
appointment to the Bench?

should do Justice Young: 1 don’t
really call it my circle but

people like Kerrigan QC:

anything about it?’

it's a shame that someone
didn’t  recall all  his

anecdotes because if you

were in court either as his junior or
opponent you'd be regaled with all those.
Rena Sofroniou: His name crops up so
often in peoples’ reminiscences. Is that
because he was a particularly good
raconteur?

Justice Young: Well he always had
something interesting to say. He would tell

you stories of the past — I can remember
being in the Banco Court on one occasion
— the old St James Road courts now — and
he would tell how one of the Windeyers
used to annoy Sir Philip Street by always
coming into the court via the judge’s door.
We don’t have people who do that these
days. I'm told someone did give Kerrigan a
dictaphone once and he gave it back.
Rena Sofroniou: What a shame — maybe
he needed company around him to do the
storytelling. My next area of curiosity —
your exotic practice at the Bar. Why were
you admitted in Papua New Guinea and as
asilk in Fiji?

Justice Young: Well, I was admitted in
Papua New Guinea because John Kearney
said to me ‘Peter there’s a nice Family
Provision Act application up in Papua New
Guinea and I'm being admitted to deal
with it for the estate. The plaintiff also
wants a good Sydney equity junior, it would
be fun.

And so I said I'd be willing to take the
brief for the plaintiff and did. Tt was
involving a gentleman who was domiciled
in Papua New Guinea but had property all
over Australia and it was decided that the
best thing to do was to have all the Family
Provision Act claims heard in the one
place, and because he was domiciled in
Papua New Guinea, that’s where we went.

It was a bit of a mistake in some
respects because we got up there and John
Kearney, who was a great fellow and who
always wanted to do the right thing, asked
me: ‘How are we going to get admitted up
there? We better go over and get Laurence
Street to give us a certificate saying that
were good guys.” So we went over to
Laurence Street and he wrote a nice rosy
certificate to say that we were good guys
and we took that up with us. Tom
Reynolds, Guy Reynolds father, was also
getting admitted and he was out at Lae |
think also the same day that we were in
Moresby. Anyhow, we found out when we
got there that all we required was a
certificate from the PNG under-secretary
for justice to say that we were needed. It
didn’t matter whether we were good guys or
not. So we went over and my solicitor took
me into a room and we waited for about a
quarter of an hour and at about quarter to
nine a Melanesian gentleman appeared
and my solicitor said to him: ‘Sign here
Boss’. So this gentleman signed the piece
of paper that my solicitor put in front of
him and that, I subsequently found, was
the under-secretary for justice certifying
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that we were needed.

We were duly admitted by a single
judge. Tom Reynolds, on the other hand,
was admitted by three judges and he was
crowing about this for a while until we
found out that they only used three judges
when there was some doubt about the
fellow. So John Kearney and I were quite
happy to have been admitted by one judge.

And that’s how I got admitted in Papua
New Guinea. After I got admitted there I
did a few more cases, mainly in
administrative law. The principal one was
against Frank McAlary when I was acting
for the secretary of air who had dismissed
the chief executive officer of Air New
Guinea, immediately after that gentleman
had flown on annual holidays, in a special
Government Gazette. Unfortunately without
good communications this gentleman got to
Singapore to find that he’d been dismissed,
so he flew back.

I can remember we were arguing
natural justice and all those points and in
New Guinea they have three stages of Acts
— constitutiona