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RECENT DEVELOPMENTS 

Validity of Migration Act provisions for regional processing on Nauru

Tarik Abdulhak reports on Plaintiff M68/2015 v Minister for Immigration and Border Protection [2016] 
HCA 1.

In Plaintiff M68/2015 v Minister for Immigration, a majority 
of the High Court1 upheld the validity of s 198AHA of the 
Migration Act 1958 (Cth), which authorises the Commonwealth 
to give effect to arrangements for the offshore processing and 
detention of unlawful maritime arrivals. The majority held 
that s 198AHA was a law with respect to aliens and was thus 
authorised by s 51(xix) of the Australian Constitution.

1. The plaintiff’s detention on Nauru and her 
application to the High Court

The plaintiff is a Bangladeshi asylum seeker who sought 
unauthorised maritime entry into Australia. In January 2014 
she was transferred to the Republic of Nauru, where she was 
detained. Her transfer was effected under s198AD(2) of the 
Migration Act, which requires officers of the Department of 
Immigration to remove unauthorised maritime arrivals to a 
regional processing country.2 Nauru was designated a regional 
processing country on 10 September 2012.3

The purpose of the plaintiff’s transfer to Nauru was to enable her 
claim for protection to be assessed by the Nauruan authorities. 
Under the arrangements discussed in Section 2 below, if the 
plaintiff is assessed as being entitled to protection under the 
Refugee Convention,4 she may be offered settlement in Nauru 
or in a third country. She would not be entitled to settle in 
Australia.

In August 2014 the plaintiff was temporarily transferred to 
Australia for medical treatment. She subsequently commenced 
proceedings in the High Court’s original jurisdiction, seeking, 
inter alia: a writ of prohibition directed to the minister to 
prevent her return to Nauru; and a declaration that the 
Commonwealth’s actions in procuring her prior detention in 
Nauru were unlawful because they were not authorised by a 
valid law of the Commonwealth. 

On 30 June 2015, the Commonwealth Parliament enacted 
amendments to the Migration Act, inserting s 198AHA with 
retrospective effect to 18 August 2012. The section purports to 
authorise the Commonwealth to take any ‘action’ in relation 
to the processing functions of a regional processing country,5 
including exercising restraint over a person’s liberty in such a 
country.6 A key question which the court had to determine 
was whether the Commonwealth’s actions in taking part in 
the implementation of the regional processing arrangements 
at Nauru were authorised by s 198AHA and / or s 61 of the 
Commonwealth Constitution. 

2. The regional processing arrangements 

The regional processing arrangements were operated under 
a Memorandum of Understanding (‘MoU’) between the 
Commonwealth and the Republic of Nauru, and a number 
of associated agreements. Features of the arrangements which 
were relevant to the plaintiff’s case included the following:

• While Nauru agreed to accept transferees from Australia, 
the Commonwealth agreed to bear all costs of the 
arrangement.

• Nauruan visas for transferees can only be issued on 
application by Australian officials. The officials make the 
applications on behalf of, and without the consent of, the 
transferees. 

• All transferees reside at, and until recently were detained in, 
a Regional Processing Centre (‘RPC’) in Nauru. Australia 
is responsible for the provision of security infrastructure at 
the RPC, and for all service contracts to enable the RPC’s 
operation. 

• Australia is directly involved in the oversight and 
management of the RPC.

• Security services at the RPC are provided by private 
agencies contracted and supervised by Australia. 
Employees of these agencies have authority to permit 
detainees to leave the RPC at specified times (see below). 

The detention of the transferees was effected under Nauruan 
law. Starting from February 2015 the transferees were able 
to obtain permission to leave the RPC for specified periods. 
In October, shortly before the hearing of this case before the 
High Court, the Nauruan government indicated its intention 
to allow unrestricted freedom of movement for the transferees. 
It therefore appeared that, if the plaintiff were to be returned to 
Nauru, she would no longer be detained, albeit that she would 
still be required to reside at the RPC.7 

3. Judgments of the majority 

All seven justices found that the plaintiff had standing to seek a 
declaration as to the lawfulness of the Commonwealth’s conduct. 
Her application did not involve a hypothetical question. A 
declaration would not only determine the lawfulness of the 
plaintiff’s past detention but would also address the question of 
whether the Commonwealth could engage in similar conduct 
in the future.8 
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Six of the seven justices held that the Commonwealth’s 
participation in the plaintiff’s detention on Nauru was 
authorised by s 198AHA of the Migration Act, which their 
Honours held to be a valid law of the Commonwealth. The 
validity of s 198AHA was also addressed through the prism 
of the principle enunciated in Chu Kheng Lim v Minister for 
Immigration, that the detention of an alien by the Executive, 
without judicial authority, is only valid to the extent that it is 
authorised by statute.9 

French CJ, Kiefel and Nettle JJ found that the Commonwealth 
had not detained the plaintiff on Nauru, but had nevertheless 
participated in the plaintiff’s detention.10 It was necessary for 
such an action to be authorised by Australian law,11 and s 
198AHA provided the requisite authorisation.12 The plurality 
held that s 198AHA is, in turn, supported by the aliens 
power in s 51(xix) of the Constitution because it concerns the 
functions of the place to which an alien is removed for the 
purpose of the determination of his or her refugee status.13 The 
Commonwealth’s exercise of physical restraint over the plaintiff 
in Nauru is, however, only valid to the extent that it is within 
the scope and purpose of s 198AHA, namely the processing of 
the plaintiff’s claim to refugee status.14 Their Honours also held 
that the Commonwealth’s entry into the MoU with Nauru was 
authorised by s 61 of the Constitution.15 

Bell J took a different view of the actual extent of the 
Commonwealth’s participation in the plaintiff’s detention on 
Nauru, finding that the Commonwealth had brought about, 
and exercised effective control over, that detention.16 Her 
Honour held that these actions were authorised by s 198AHA 
because they were closely connected to the processing of 
protection claims of an individual who was removed from 
Australia to a regional processing country. This also provided 
a sufficient connection between s 198AHA and s 51(xix) of 
the Constitution.17 Furthermore, s 198AHA did not offend 
the principle in Lim because: a) in accordance with Lim, the 
parliament is authorised to confer power on the Executive 
to detain aliens without judicial warrant for the purposes of 
deportation or investigation of an application for entry;18 and 
b) s 198AHA did not offend this principle.19 Bell J agreed with 
the plurality’s conclusions with respect to s 61 and the scope of 
validity of the exercise of physical restraint over an alien under 
s 198AHA.20 

Gageler J found that security officers who detained the plaintiff 
acted as de facto agents of the Executive Government.21 
However, the Commonwealth’s procurement of the plaintiff’s 
detention fell within the statutory authority retrospectively 
conferred by s 198AHA.22 His Honour held that s 198AHA 

was authorised by both the aliens power in s 51(xix) and the 
external affairs power in s 51(xxix) of the Constitution.23 
The section was not punitive in character because, inter alia, 
it authorised detention only for as long as it was reasonably 
necessary to effectuate a specific statutory purpose (regional 
processing). Section 198AHA therefore did not offend Chapter 
III of the Constitution.24

Similarly to the other members of the majority, Keane J found 
that s 198AHA seeks to ensure the reasonable practicability of 
the removal of aliens to another country for offshore processing. 
His Honour held that the provision is therefore a valid law 
under s 51(xix) of the Constitution.25 In his Honour’s view, the 
authority under s 198AHA to cause the detention of an alien 
exists only if it is a necessary condition of the willingness and 
ability of the processing country (e.g. Nauru) to receive the alien 
for processing.26 His Honour held that because the plaintiff 
was detained by Nauru and not by the Commonwealth, the 
principles in Lim were not engaged.27 

4. Justice Gordon’s dissenting judgment 

Unlike the majority, Gordon J held that the plaintiff was in 
fact detained by the Commonwealth on Nauru.28 In coming 
to this conclusion, her Honour reviewed various indicia of 
the Commonwealth’s extensive involvement in the detention 
regime.29 

Gordon J accepted that s 198AHA authorises the 
Commonwealth to detain the plaintiff on Nauru.30 However, 
in her Honour’s view, the section is constitutionally invalid. By 
providing for the Commonwealth to detain aliens in a foreign 
country after their removal from Australia, s 198AHA goes 
beyond regulating the entry and removal of aliens, and thus 
exceeds the aliens power in s 51(xix) of the Constitution.31 
Her Honour held that ‘the aliens power does not provide the 
power to detain after removal is completed.’32 Furthermore, 
by exceeding the specific categories of detention which are 
authorised by the judgment in Lim (i.e. deportation and 
excluding the admission of aliens),33 s 198AHA contravenes 
Chapter III of the Constitution.34 

Gordon J accepted that s 198AHA 
authorises the Commonwealth to detain 
the plaintiff on Nauru. However, in her 
Honour’s view, the section is constitutionally 
invalid. 
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Gordon J further held that, like the aliens power, the external 
affairs power (s 51(xxix) of the Constitution) is subject to the 
limitations and prohibitions in the Constitution, including 
the Lim principle.35 The external affairs power therefore does 
not extend to making laws authorising the Executive to detain 
persons contrary to Chapter III, a limitation which s 198AHA 
exceeded.36 For similar reasons, s 198AHA is not supported 
by the power to pass laws with respect to relations with the 
islands of the Pacific (s 51(xxx)), or the immigration power 
(s51(xxvii).37

Finally, Gordon J held that, while the Commonwealth’s entry 
into the MoU with Nauru was an act within the non-statutory 
power of the Commonwealth, s 61 of the Constitution could 
not provide a constitutional basis for the right to detain 
in s 198AHA.38 This is because the executive power of the 
Commonwealth does not provide authority for an officer of 
the Commonwealth to detain a person. 
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This case deals with the collision of the Foreign States Immunities 
Act 1985 (Cth) and the Foreign Judgments Act 1991 (Cth).

The Republic of Nauru Finance Corporation issued bonds. The 
appellant, Firebird Global Master Fund II Ltd, held most of 
those bonds. The Republic of Nauru guaranteed the bonds and 
then refused to pay Firebird.

Firebird sued Nauru in the Tokyo District Court and obtained 
judgment for the sum of ¥1,300 million. Firebird then registered 
that judgment in the NSW Supreme Court – without notice to 
Nauru – under the Foreign Judgments Act. The registration of 
the Japanese judgment gave Firebird the same rights to enforce 
the judgment as if it was a judgment of the Supreme Court. 
Firebird sought to execute its judgment against certain accounts 
Nauru held with Westpac.

First Instance and Court of Appeal

Nauru applied to set aside the registration of the foreign 
judgment on the basis of its immunity under the Foreign States 
Immunities Act 1985 (the Immunities Act) and, further, because 
it was not properly served with the proceedings under that Act.

Young AJ found for Nauru on both points. The Court of Appeal 
(Bathurst CJ, Beazley P, Basten JA) agreed. Firebird appealed to 
the High Court.

The immunities and exceptions

The Immunities Act relevantly provides for two kinds of 
immunity. Section 9 provides an immunity from the jurisdiction 
of Australian courts in a proceeding. Section 30 provides for an 
immunity from execution of an order or judgment against a 
foreign state’s property in Australia. The Immunities Act then 
provides for certain exceptions to those immunities.

The exceptions under scrutiny in this case were the exception 
to the jurisdictional immunity for commercial transactions 
(section 11) and the exception to the immunity from execution 
for property which is commercial property (defined as property 
used for substantially commercial purposes) (section 32).

Nauru maintained that its general immunity from jurisdiction 
applied in proceedings for the registration of a foreign judgment 
and that the immunity from execution applied in relation to 
the garnishee order made against its Westpac accounts.

Firebird argued, first that the jurisdictional immunity did not 
apply because the registration of a foreign judgment was not a 
relevant ‘proceeding’. The High Court rejected this argument.1 
It held that wide meaning should be given to ‘proceeding’ in 

order to give effect to the immunity conferred by the statute as 
well as giving effect to the immunity recognised in international 
law.2

Firebird alternatively argued that the registration of the foreign 
judgment came under the commercial transactions exception 
because the underlying, Japanese judgment concerned a 
commercial transaction. The High Court upheld Firebird’s 
alternative argument, holding that a wide construction should 
be accorded to the commercial transaction exception, in 
order to give effect to the object of the commercial exception 
immunity.3

Service

Nettle and Gordon JJ held that registration of a foreign 
judgment is not an action in personam and the Foreign 
Judgments Act contemplates an ex parte procedure which the 
judgment debtor may later apply to set aside.4

French CJ and Kiefel J held that the Immunities Act only 
dictated how a foreign state is to be served but not when it 
must be served.5 They held that the Foreign Judgments Act 
permitted the ex parte registration of the Japanese judgment 
but that Nauru could then apply for the registration to be set 
aside by asserting its immunity.6

Gaegeler J agreed with Basten JA’s analysis and upheld 
the finding of Young JA and the Court of Appeal that the 
registration of the foreign judgment should be set aside for 
failure to serve Nauru in accordance with the Immunities Act. 
His Honour based his decision on his opinion that: 

the Immunities Act is structured on the assumption that 
an exercise of judicial power against a foreign State will 
occur only in a proceeding to which the foreign State is a 
party.

Of course, the Republic of Nauru was a party to the registration 
proceedings. But Firebird registered the foreign judgment ex 
parte, leaving Nauru to apply to set it aside once it was notified 
of the judgment and the ensuing garnishee order. Gaegeler J’s 
reference should be understood to refer to a foreign state who is 
a party who has appeared in the proceedings.

Execution against the Westpac accounts

So, up to this point, Firebird’s appeal was travelling pretty well. 
All five judges accepted that Nauru was not here protected by 
the jurisdictional immunity and four of the judges had found 
that there was no invalidity for failure to serve Nauru prior to 
registering the foreign judgment. The only issue that remained 

When foreign state immunities and foreign judgments collide

Nicolas Kirby reports on Firebird Global Master Fund II Ltd v Republic of Nauru [2015] HCA 43; 90 
ALJR 228; 326 ALR 396.
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to be determined concerned Nauru’s claimed immunity against 
execution against its Westpac accounts. This is where Firebird’s 
success ended.

The High Court found that the Westpac accounts were 
not commercial property.7 Some of the funds were used for 
purposes which, prima facie, had a commercial character 
(such as operating an airline, selling residents fuel, providing 
electricity and water and lending to small businesses). But the 
court took into account that Nauru is a small, remote nation 
of small population. It has no central bank (and seemed to be 
using Westpac as a de facto treasury). Most of the ostensibly 
commercial transactions were, in fact, conducted on a non-
profit basis. Each of these was, in fact, a government providing 
goods and services to a small population which would not 
otherwise receive them due to the remote location and tiny 
population.

In a separate judgment, Firebird, despite some measure of 
success with respect to the jurisdictional immunity and service 
points, was ordered to pay the respondents’ costs.8

Endnotes
1.  French CJ and Kiefel J at [36] and [49]; Gaegeler (who agreed with the 

judgment and reasons of French CJ and Kiefel J in all matters except as to 
service) at [131]; Nettle and Gordon JJ at [187].

2. French CJ and Kiefel J at [44].
3. French CJ and Kiefel J at [70], [71.]
4. Nettle and Gordon JJ at [213].
5. French CJ and Kiefel J at [94].
6.  French CJ and Kiefel J at [96].
7. French CJ and Kiefel J at [118]ff; Nettle and Gordon JJ at [226]ff.
8.  Firebird Global Master Fund II Ltd v Republic of Nauru [No 2] [2015] HCA 53; 

90 ALJR 270; 327 ALR 192.

Identification of privies in interest for the purpose of issue estoppel

Tarik Abdulhak reports on Tomlinson v Ramsey Food Processing Pty Ltd [2015] HCA 28.

In this case, the High Court clarified the circumstances in 
which a person may be subject to an issue estoppel by virtue of 
being a privy in interest with a party to prior court proceedings. 
In summary, where the person’s legal interests were represented 
by a party to the prior proceedings, he or she will be treated as a 
privy in interest with that party if he or she had an opportunity 
to control the conduct of the previous proceedings, and the 
potential detriment to him or her from creating such an estoppel 
was taken into account in the conduct of those proceedings.1 

The first and second proceedings

In 2010, the Fair Work Ombudsman (the ‘Ombudsman’) took 
enforcement action in the Federal Court of Australia against 
Ramsey Food Processing Pty Ltd (‘Ramsey’). The Ombudsman 
alleged that, as an employer, Ramsey had breached an applicable 
award2 by failing to pay a number of its employees, including 
Mr Tomlinson, certain amounts to which they were entitled. 
Mr Tomlinson was not a party to, but did give evidence in, the 
proceedings. The Federal Court determined that Ramsey (and 
not Tempus, a labour services company) was the employer. The 
Court ordered Ramsey to pay Mr Tomlinson and the other 
employees the outstanding amounts. 

Mr Tomlinson subsequently brought an action against Ramsey 
in the District Court of New South Wales, seeking damages at 
common law for injuries alleged to be the result of Ramsey’s 
negligence. In this action, Mr Tomlinson alleged that Tempus, 
and not Ramsey, was his employer, and that Ramsey was liable 
as the entity in control of the workplace.3 Following a trial on 
the merits, the District Court held that Tempus was indeed 
the employer. The court found that Mr Tomlinson established 
his cause of action, and awarded damages against Ramsey. It 
rejected Ramsey’s argument that the Federal Court judgment 
gave rise to an issue estoppel which would bar Mr Tomlinson 
from alleging that Ramsey had not been his employer. 

Court of Appeal Judgment

The New South Wales Court of Appeal upheld an appeal by 
Ramsey from the judgment of the District Court, holding that 
the Federal Court’s declaration and orders gave rise to an issue 
estoppel as to who was Mr Tomlinson’s employer.4 The Court 
of Appeal found that there was privity of interest between Mr 
Tomlinson and the Ombudsman because the latter had made 
the claim in the Federal Court ‘under or through’, or on behalf 
of, Mr Tomlinson.5

Nicolas Kirby, ‘When foreign state immunities and foreign judgments collide’
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High Court Judgment

The High Court unanimously upheld Mr Tomlinson’s appeal 
(French CJ, Bell, Gageler and Keane JJ in a joint judgment; 
Nettle J in separate reasons). The court held that Mr Tomlinson 
was not a privy in interest with the Ombudsman in the Federal 
Court proceedings, and that an issue estoppel could therefore 
not operate against him.

Applying Barwick CJ’s analysis of the privity principle in 
Ramsay v Pigram,6 the plurality explained that a privity of 
interests may arise in, inter alia, the following circumstances:7 

Where a party to later proceedings (‘A’) had a legal interest8 
in the outcome of the earlier proceedings, which interest 
was represented by B, or B has a legal interest in the 
outcome of the later proceedings, which is represented by 
A (the ‘representation scenario’); and

Where A may have acquired some legal interest from B, 
which is affected by an estoppel, and which interest A then 
relies on in later proceedings (the ‘derivation of interest 
scenario’). 

In Tomlinson, the court was primarily concerned with the 
representation scenario. Both the plurality and Nettle J 
recognised that there are a number of traditional forms of 
representation which bind those represented to an estoppel.9 
But outside those relationships, the issue estoppel will not arise 
in a representation scenario unless:

• A had an opportunity to exercise control over the 
presentation of evidence and the making of arguments in 
the earlier proceedings; and

• The potential detriment to A from creating an estoppel 
was fairly taken into account in the decision to make / 
defend the earlier proceedings, or in the conduct of the 
earlier proceedings.10

The restriction of the concept of privies in interest in these 
terms represents the balancing of two sets of considerations: 
the principle that a party who claims the existence of a right or 
obligation should have an opportunity to present its arguments 
and evidence; and the considerations of finality and fairness, 
including maintaining the certainty of adjudicated outcomes.11 

In the instant case, the Ombudsman had instituted the 
Federal Court proceedings in the exercise of his powers to 
seek enforcement of awards under the Workplace Relations Act 
1996.12 He was not acting under, through or on behalf of Mr 
Tomlinson. He was therefore not representing Mr Tomlinson’s 
legal interests in the sense which gives rise to an estoppel. Nor 
was his power derived from Mr Tomlinson. The fact that the 

proceedings resulted from a complaint by Mr Tomlinson was 
of no consequence.13

The court further observed that, unlike the traditional forms of 
representation, an enforcement action by a statutory entity does 
not usually entail a consideration of the wider interests of the 
person whose entitlements may be advanced by the action.14 
In such circumstances, allowing the conduct of the statutory 
authority to give rise to an estoppel against the affected person 
would have the real potential to occasion injustice.15 

Nettle J came to the same ultimate conclusion on the bases that 
there was no identity of legal interest between the Ombudsman 
and Mr Tomlinson,16 and the Ombudsman did not act as a 
representative / on behalf of Mr Tomlinson.17

The same privity principle applies to all forms of 
‘issue estoppel’ 

The principles explained in Tomlinson govern the identification 
of privies in interest for the purposes of all forms of estoppel 
resulting from a final judgment.18 Those forms of estoppel are:19 

• The cause of action estoppel, which precludes, inter alia, 
the assertion of a right or obligation which was determined 
by a prior final judgment;20

• The issue estoppel, which precludes the raising of an 
ultimate issue which was necessarily resolved in the 
reaching of the prior final judgment; and

• The Anshun estoppel, which precludes the assertion of a 
claim that was so connected with the prior proceeding to 
have made it unreasonable for the claim not to have been 
made in that proceeding. 

Comments on the Doctrine of Abuse of Process

The Court’s judgment in Tomlinson is also of interest to the 
extent that it discusses the difference between issue estoppel and 
abuse of process. While the same circumstances can give rise to 
the application of both principles, abuse of process is inherently 
broader and more flexible. It may apply in any circumstances in 
which the use of the court’s procedures would be ‘unjustifiably 
oppressive to a party or would bring the administration of 
justice into disrepute.’21 It may thus prevent the making of a 
claim or the raising of an issue (for example, where the issue 
should have been raised in prior proceedings), even where the 
elements of issue estoppel are not satisfied.22 

Conclusion 

The case is significant because it clarifies the circumstances in 
which the fact that a person’s legal interests were represented in 
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a prior proceeding can give rise to an issue estoppel by operation 
of the privity principle. While the case dealt with a situation in 
which the earlier proceedings were conducted by a statutory 
authority exercising its enforcement powers, the principles set 
out above are of broader application. 

The judgment explains that a person may also be subject to 
issue estoppel in the derivation of interest scenario, which was 
not explored in detail as it was not applicable on the facts.
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1.  Tomlinson v Ramsey Food Processing Pty Ltd [2015] HCA 28 (‘Tomlinson 
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Regulators’ submissions on penalties

Vanessa Bosnjak reports on Commonwealth v Director, Fair Work Industry Inspectorate [2015] 
HCA 46.

The practice of the regulator and respondents in civil penalty 
proceedings making submissions to the court, jointly or 
otherwise, on the appropriate penalty amount to be imposed in 
civil penalty proceedings came to an abrupt halt in May 2015. 

The Full Federal Court decision and its impact

On 1 May 2015, the Full Federal Court held in Director, Fair 
Work Building Industry Inspectorate v Construction, Forestry, 
Mining and Energy Union (2015) 229 FCR 331 (Fair Work v 
CFMEU) that a court was not to have regard to any submissions 
on penalties provided by the parties, joint or otherwise.1 The 
Full Federal Court applied the decision of the High Court in 
Barbaro v The Queen (2014) 253 CLR 58 (Barbaro). 

The High Court had held in Barbaro, by majority, that the 
practice of prosecutors in Victoria during criminal sentencing 
hearings of making submissions on the available sentencing 
range for an offence was to cease. The High Court held that 
submissions on the bounds of the available sentencing range 
was a statement of opinion that advanced no proposition of 
law or fact that a sentencing judge could properly take into 
account, and would ultimately not assist the judge in carrying 
out the sentencing task.2

The Full Federal Court in Fair Work v CFMEU considered 
that the court, when determining the appropriate penalty to be 
imposed in civil penalty proceedings, was required to undertake 
the same instinctive synthesis that a sentencing court undertook 
when determining a sentence. The Full Federal Court in Fair 
Work v CFMEU applied Barbaro and held that submissions 
by a regulator on penalty were an impermissible expression of 
opinion and irrelevant to the role of the court in determining 
the appropriate penalty.

After the Full Federal Court’s decision on 1  May 2015, the 
regulator and respondents in civil penalty proceedings could 
lead evidence on matters relevant to determining an appropriate 
penalty, such as the facts giving rise to the contravening 
conduct; whether the conduct was deliberate or inadvertent; 
the seniority of those involved in or having knowledge of the 
conduct; the culture of compliance; and whether and the extent 
to which the contravener had assisted the regulator once the 
contravening conduct had been discovered. However, where 
previously the regulator and respondents could submit, jointly 
or otherwise, a proposed penalty or range of penalties having 
regard to the evidence before the court, no such course was 
available after 1 May 2015, as no such submissions would be 
received by the court. 

The inability to make submissions affected the ability of the 

regulators and respondents to agree terms on which civil penalty 
proceedings could be compromised, as there was no scope for 
the parties to be heard on an important term of any agreement 
to compromise civil penalty provision, namely what the parties 
would seek as the appropriate penalty or range of penalties. 

The High Court’s decision

On 9  December 2015, the High Court overturned the Full 
Federal Court’s decision in Fair Work v CFMEU: Commonwealth 
v Director, Fair Work Industry Inspectorate [2015] HCA 46. 
The High Court held that the principles set out in Barbaro 
concerning the sentencing process in criminal proceedings 
did not apply in civil penalty proceedings. The High Court 
affirmed the previous practice and approach of the courts when 
imposing civil penalties established in NW Frozen Foods Pty 
Ltd v Australian Competition and Consumer Commission (1996) 
71 FCR 285 (NW Frozen) and Ministry for Industry, Tourism 
and Resources v Mobil Oil Australia Pty Ltd [2004] FCAFC 72 
(Mobil Oil).3 

NW Frozen was an appeal from a decision to impose a penalty 
of $1,200,000.4 At first instance, the parties jointly sought 
a penalty of $900,000, and it was the first time that a court 
had rejected a penalty jointly put forward by the parties.5 On 
appeal, the court held that while it was the responsibility of 
the court to determine an appropriate penalty having regard to 
all of the circumstances, the fixing of a penalty is not an exact 
science. The question to be determined is whether the amount 
proposed can be accepted as fixing an appropriate amount, and 
the court ‘will not depart from an agreed figure merely because 
it might have been disposed to select some other figure, or 
except in a clear case’.6 

Mobil Oil affirmed the approach adopted in NW Frozen. The 
court in Mobil Oil noted that NW Frozen did not require the 
court to accept the penalty proposed by the parties, nor did 
it require the court to start with the penalty proposed by the 
parties and then determine whether the proposed penalty could 
be said to fix an appropriate penalty. The court could commence 
with an independent assessment of what is an appropriate 
penalty and then compare that with the penalty proposed by 
the parties. It was for the court to scrutinise the submissions 
and supporting facts to ensure that they were accurate and the 
contravener’s will had not been overborne. A court may seek 
the assistance of an amicus curiae or intervener where the court 
formed the view that the absence of a contravener inhibited 
the court’s ability to impose the appropriate penalty. If, when 
dealing with an application to compromise a civil penalty 
proceeding, the court is minded to depart from the penalties 
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or range of penalties proposed by the parties, it could allow the 
parties to withdraw their consent to compromise on the agreed 
terms and proceed to a final hearing on the matter. 

In affirming the approach adopted in NW Frozen and Mobil Oil, 
the High Court noted that a court determining an appropriate 
penalty was not bound to accept the penalty proposed by the 
parties. Rather, it was for the court to determine whether the 
proposed penalty could be accepted as fixing an appropriate 
amount.7 The High Court considered that, subject to the 
court being sufficiently persuaded of the accuracy of the facts 
and consequences put forward by the parties, and that the 
penalty proposed by the parties is an appropriate remedy in 
the circumstances, it was consistent with principle and highly 
desirable in practice for the court to impose the proposed 
penalty.8

The High Court recognised that there were relevant distinctions 
between criminal prosecutions and civil penalty provisions, 
and that Barbaro did not apply to civil penalty proceedings in 
the circumstances.9 Those distinctions included that, unlike 
criminal proceedings, civil penalty proceedings are adversarial 
and the issues raised and the relief sought are largely determined 
by the parties.10 Further, civil penalty proceedings do not 
involve notions of criminality and are primarily if not wholly 
protective in promoting the public interest in compliance.11 

The High Court acknowledged that there is a public interest 
in imposing civil penalties. However it considered that that 
public interest was such as to distinguish it from other civil 
proceedings in which there is a public interest, for example 
custody disputes, schemes of arrangements, taxation matters. In 
those types of matters courts may accept agreed submissions on 
the nature of relief, provided the court is ultimately persuaded 
that the settlement proposed by the parties is appropriate. The 
same applies to civil penalty proceedings.12

The High Court made observations about the role of the 
regulator in enforcing regulatory regimes, including that:

• unlike a criminal prosecutor, the regulator is not 
dispassionate. The regulator may advocate for a particular 
outcome considered to be in the public interest and within 
the objects of the relevant regulatory regime;13

• it is for the regulator to choose the enforcement mechanism 
considered to be most conducive to securing compliance. 
In making that choice, a regulator balances the competing 
considerations of compensation, prevention and 
deterrence;14

• where a discount on the penalty is sought, the regulator 

should explain to the court the regulator’s reasoning 
that justifies the discount.15 Discounts may be sought 
in circumstances where, for example, the contravener 
has assisted the regulator following discovery of the 
contravening conduct; and

• having regard to its functions as a regulator of a relevant 
industry or activity, there is an expectation that the 
regulator will be able to provide informed submissions as 
to the effects of the contraventions on the relevant industry 
and the level of penalty necessary to achieve compliance.16

Civil penalty provisions are found in various areas of law, 
including industrial, taxation, corporations, and competition 
and consumer protection. Those responsible for enforcing 
civil penalty provisions under those various laws have specified 
powers and may deal with different industries and activities. 
While the High Court’s decision concerned the Building and 
Construction Industry Improvements Act 2005 (Cth) (BCII 
Act), there can be no doubt that it has broader implications 
for regulatory regimes more generally. However, it is clear that 
the High Court’s decision was based on the relevant regulatory 
regime under the BCII Act. As noted by French CJ, Kiefel, 
Bell, Nettle and Gordon JJ, there was nothing in the purpose 
or text of the BCII Act that indicated the court should be less 
willing to receive submissions on the appropriate penalty to be 
imposed.17 Justice Keane, who agreed with the reasons of the 
joint judgment, detailed why the Full Federal Court’s decision 
in Fair Work v CFMEU had failed to give effect to the BCII 
Act.18 Regard must always be had to the purpose and text of the 
particular legislative regime. 

Endnotes
1.  Director, Fair Work Building Industry Inspectorate v Construction, Forestry, Mining 

and Energy Union (2015) 229 FCR 331 at [192].
2.  Barbaro at [7], [38], [42].
3. French CJ, Kiefel, Bell, Nettle and Gordon JJ at [31], [32], [46] – [48]; Gageler 

J at [68]; Keane J [79].
4.  NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission 

(1996) 71 FCR 285 at 287. 
5.  Australian Competition and Consumer Commission v NW Frozen Foods Pty Ltd 

[1996] FCA 1680.
6.  NW Frozen v ACCC at 290–291.
7. At [47], [48].
8. At [56].
9. At [50]–[58].
10. At [52]–[53], [57].
11. At [54]–[55].
12. At [59].
13. Gageler J at [78]; Keane J at [105].
14. French CJ, Kiefel, Bell, Nettle and Gordon JJ at [24]; Keane J at [108].
15. At [32].
16. At [60].
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In R v Jogee; Ruddock v The Queen1 the UK Supreme Court 
delivered a joint ruling with the Judicial Committee of the 
Privy Council. This was the third time in six years that the UK’s 
highest court has had to consider the law of joint enterprise; but 
it was the first time it had been asked to examine the history 
of the law in detail and the first time it was shown that a basic 
error in a Privy Council decision arising from a Hong Kong 
murder case decided in 19842 had taken the law in this area in 
the wrong direction.

The appellants’ lawyers performed a feat of forensic archaeology,3 
digging through the layers of decisions over five centuries, to 
reveal the origins and development of the law of secondary 
liability, whereby those indirectly involved in crime can be 
found guilty along with the principal offenders. The cases 
referred to included duelists, apple thieves killing watchmen 
and poachers shooting gamekeepers. 

The 1984−2016 common law position had been characterised 
as a fishing expedition: ‘drop your drift net into the ocean 
and you pull up all sorts of fish, big and small, and you hope 
someone’s going to drop the small fish back in before its too late 
but you can never be sure that’s going to happen’.4

The rule as it applied during that period was that the prosecution 
had to prove that the defendant did intend their actions but for 
accomplices it was enough to show that they should reasonably 
have foreseen the likely consequences. Intention was held to 
follow automatically from knowledge in a way not true of the 
principal defendant.

The particular point at issue in Jogee was a subtle one. If a group 
of criminals set out deliberately to commit one crime, all are 
guilty under the doctrine of joint enterprise. However, what 
happens if in the course of the first offence, another crime is 
committed by one of the gang? Do the others share his guilt 
under the doctrine of common purpose? 

The physical acts of complicity can take two forms. In the first, 
the accessory assists to provide physical aid to the principal 
in the commission of the crime, by providing a weapon, 
information or acting as a lookout. This contribution could be 
very small. In the second, the accessory encourages, supports, 
lends courage to or tells someone to commit a crime.

The 1984 case of Chan Wing-Siu created another tier of 
complicity where the accused agrees to one crime but another 
crime comes out of it. Two rules made it easier to convict there. 
First, the law did not require the accessory to make a clear 
contribution to the second crime; and secondly, the accessory 

no longer had to intend the principal to commit the second 
crime, but merely foresees the chance that the principal might 
commit it.5 From there the test of mere foresight of a possibility 
was applied in all complicity cases, not just ones with multiple 
crimes arising from a first (this form of complicity is commonly 
referred to as ‘parasitic’ in that the defendant was being made 
liable for a second crime parasitically on the first).6

The Supreme Court in Jogee held that the authorities relied on 
by the Privy Council in Chan Wing-Siu did not support the 
proposition that foresight was sufficient to engage accessory 
liability in cases of joint criminal enterprise, and that the 
Privy Council wrongly equated foresight with authorisation in 
formulating the principle in the way that it did.7

Following Jogee it must be established that the accessory 
intended to assist the principal defendant to act with the intent 
required to establish the crime.8 It is no longer to be taken 
as automatically true that if a defendant had in law foreseen 
a second crime arising as a result of their intent to commit 
or assist with the first one, they therefore intended both. 
Reasonable foresight, in this sense, is no longer proof of the 
defendant’s intention but one indication, which the jury must 
weigh up among others.

In its judgment, the court declared that ‘there does not appear 
to have been any objective evidence that the law prior to Chan 
Wing-Siu failed to provide the public with adequate protection’. 
With those words it knocked away the spurious public policy 
defence of the rule, which held that there was a pressing social 
need to treat group violence with a broad legal brush.9

What will the impact of the case of Jogee be on Australian state 
and territory criminal laws?10

The Jogee decision will undoubtedly affect many others who 
have been convicted as accomplices.11 Since Ruddock was a 
Privy Council decision the impact could be felt around the 
world in all countries that still apply the common law as set out 
in Chan Wing-Siu.

However any hopes that the floodgates in this area were about 
to be flung open were quickly extinguished by the UK Supreme 
Court which made it clear that the effect of putting the law right 
was not to render invalid all convictions which were arrived at 

Michael Gleeson reports on a significant UK criminal justice decision of R v Jogee [2015] UKSC 8 
and considers the possible ramifications for Australian criminal law in the areas of complicity and 
extended joint criminal enterprise.

Revisiting the law of joint enterprise

The appellants’ lawyers performed a feat of 
forensic archaeology ...
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over many years faithfully applying the law in Chan Wing-Siu.12 

Almost 500 people are thought to have been convicted of 
murder in the United Kingdom between 2005 and 2013 as 
secondary parties in joint-enterprise cases. Many of those were 
recorded as gang-related attacks. The UK Court of Criminal 
Appeal is now expecting those who believe that they have been 
wrongly convicted under the old foresight rules to apply for 
their cases to be reviewed. 

Thus it seems after correcting the test for culpability and 
complicity in joint enterprise cases, the change in the UK 
law is predominantly one for the future and will only be of 
consequence in the past in cases of review to correct cases of 
‘substantial injustice,’13 not to undo every case. That injustice 
will be more likely to arise in cases where the defendant had 
a peripheral role and was only convicted because the jury 
thought he must have foreseen what might happen rather than 
the accomplice intending it to happen. 

Many lawyers and organisations that had campaigned to change 
the law welcomed the Supreme Court’s judgment. Francis 
FitzGibbon QC commented ‘the effect of the decision is that a 
member of a group cannot be found guilty of an offence unless 
there is proof that he or she positively intended that it should 
be committed. Mere foresight of what someone else might do 
is not enough’.14 

In Australia the principle of extended joint criminal enterprise 
operates where there was a joint criminal enterprise to commit 
a crime, and during the commission of that crime, one of the 
offenders committed a different crime instead of or in addition 
to the crime that was agreed upon. The High Court in McAuliffe 
v The Queen15 confirmed the Chan Wing-Siu position that joint 
criminal enterprise liability should arise from everything agreed 
upon and all foreseeable consequences of that agreement. 
Therefore the Crown must prove that the secondary offender 
foresaw that the principal might form the requisite intent for 
the further crime, for example the intent to kill or inflict really 
serious bodily injury in the case of murder. If the secondary 
offender did possess such foresight and despite this continued 
to participate in the enterprise, then he or she will be liable for 
the further offence.16 

The Australian courts have heavily criticised the doctrine of 
extended joint criminal enterprise. The most common criticism 
of the doctrine is that it contravenes the basic principles of 
criminal law because an individual can be convicted without 
possessing either the actus reus or mens rea for the offence.

In Clayton17 Kirby J (in dissent) pointed out the inconsistency 
in the law when the test for the secondary offender (foresight of 

possibility) is less onerous than the test for the primary offender 
(elements of the crime): ‘the unreasonable expectation placed 
upon Australian trial judges … to explain the idiosyncrasies of 
differential notions of secondary liability to a jury is something 
that should concern this court. The law should not be as unjust, 
obscure, disparate and asymmetrical as it is’.

It is inevitable that in the near future the ripples emanating from 
the decision in Jogee will be felt in Australia. Not being bound 
by decisions of the Privy Council, it will be necessary for the 
common law rule to be modified by the High Court, departing 
from R v McAuliffe. The UK decision will have considerable 
impact and is likely to provide the occasion for Australian 
courts to reconsider the principles of accessory liability so as 
to ensure better fairness for those who get caught up in crimes 
they did not intend. The operation of the Jogee principle is 
likely to better protect young accused or those with learning 
difficulties who may have been convicted on an assumption of 
what was in fact their immature lack of foresight. 

The author recently spoke to Felicity Gerry QC, the barrister 
who led the Jogee legal team that ultimately persuaded the UK 
Supreme Court to change the law18. Ms Gerry stated that the 
law ought to be corrected across the Commonwealth where it 
sits at common law and where the error has infected statutes and 
criminal codes. In Ms Gerry’s view, the ultimate consequence of 
the old principle is injustice based on class-ridden assumptions 
on crowd behaviour concocted in the Privy Council and rolled 
out illogically and on flawed policy reasoning. In Australia, 
there is scope for legal change. 

In a recent decision, R v John Paul Spilios,19 it was argued by 
a defence team including Ms Gerry QC that R v McAuliffe 
was wrongly decided, the South Australian Court of Criminal 
Appeal holding that it was bound by that decision until 
disturbed by the High Court.20 Should there be an application 
for special leave to the High Court, the occasion may arise for 
reconsideration of the Australian position. 
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In The Queen v GW [2016] HCA 6, the High Court considered 
the proper approach to be taken to a tribunal of fact’s assessment 
of unsworn evidence given by a witness under the Evidence Act 
2012 (ACT) (The Evidence Act). 

The Evidence Act permits both sworn and unsworn evidence 
to be received by a tribunal of fact.1 Unsworn evidence may 
only be given by a person ‘who does not have the capacity to 
understand that, in giving evidence, the person is under an 
obligation to give truthful evidence’.2 The provisions of the 
Evidence Act considered by the High Court are identical across 
the uniform evidence legislation jurisdictions, including New 
South Wales.

Typical classes of witnesses who might give unsworn evidence 
include those with intellectual disabilities and children.

Procedural history

GW was convicted of committing an act of indecency in the 
presence of his daughter (complainant), who was five years 
old at the time. The complainant gave unsworn evidence at 
a pre-trial hearing which was recorded and played to the jury 
in accordance with the ACT’s legislative arrangements for the 
giving of evidence by children.

In the course of the trial, defence counsel twice requested 

(unsuccessfully) that the jury be directed that the complainant’s 
evidence was unsworn because she lacked the capacity to 
understand the obligation to give truthful evidence. 

One of the two successful grounds of appeal to the Court 
of Appeal contended that the trial judge erred ‘in failing to 
properly direct the jury regarding the unsworn evidence of 
[the complainant]’. The other successful ground held that the 
evidence was inadmissible because the statutory presumption 
of competence (see s 13(6)) had been misapplied.

The Court of Appeal had held that it was the policy of the 
Evidence Act (based on an analysis of ss 12, 13, 21 of the 
Evidence Act) to give primacy to sworn evidence because of 
the solemnity which attaches to sworn evidence and the threat 
of sanction for giving false evidence under oath.3 Accordingly, 
a direction to that effect was said to be required because the 
complainant was the key witness in the prosecution case.4

Appeal to the High Court

The Crown appealed to the High Court in respect of both 
successful grounds in the Court of Appeal. The Crown succeeded 
in arguing that the Court of Appeal erred in determining the 
complainant’s evidence should not have been admitted.

In addressing the Crown’s appeal concerning the adequacy 

What’s in an oath? Jury treatment of unsworn evidence under the 
Uniform Evidence legislation

Chris Parkin reports on The Queen v GW [2016] HCA 6.

Michael Gleeson, ‘Revisiting the law of joint enterprise’
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of the directions given, the High Court, in a unanimous 
judgment5, made two key findings.

First, the Evidence Act was neutral in its treatment of the 
weight of sworn and unsworn evidence.6 The court considered 
the provisions of the Evidence Act relied upon by the Court 
of Appeal to determine that the Evidence Act gave primacy to 
sworn evidence as a bolster to the reliability of evidence.7 Their 
Honours concluded that the only textual basis for the Court 
of Appeal’s conclusion was the presumption that all persons 
are presumed competent to give sworn evidence (s 13(6)) and 
remarked:

In either case, the evidence of the witness is before the 
court. The assessment of the reliability of the evidence is 
for the trier of fact.8

Second, the High Court held that the common law principle 
requiring jury directions where the jury may fail to take into 
account a consideration that was material to the assessment of 
evidence to avoid a miscarriage of justice (see Bromley v The 
Queen,9 Crofts v The Queen,10 and Longman v The Queen11) was 
not engaged by the Evidence Act. Accordingly, there was no 
legal basis for requiring a direction to the effect suggested by 
the Court of Appeal. 

In so finding, their Honours noted that the jury saw witnesses 
taking oaths or making affirmations as well as observing that 
the complainant did neither. In the court’s view it strained 
credulity ‘to suggest that in order to avoid the risk of a 
miscarriage of justice it was necessary to instruct the jury that 
[the complainant’s] evidence had been received without the 
solemnity of an oath or affirmation or the possibility of sanction 
should it be intentionally false’. Some weight was given to the 
suggestion that it was unlikely that any jury member would 
consider it likely that a child would be prosecuted for perjury.12

Nonetheless, the High Court left open the possibility that a 
direction might be required in circumstances where a person 
other than a young child was giving unsworn evidence.13

Unsworn evidence and s 165 of the Evidence Act

The appeal to the High Court dealt with the adequacy of 
directions given solely by reference to whether an obligation to 
give directions of the kind sought existed by reason of s 13 of 
the Evidence Act.14

Section 165 of the Evidence Act requires a judge, upon the 

request of a party, to warn the jury that particular evidence is 
unreliable, why it is considered unreliable and that there is a 
need for caution in deciding whether to accept the evidence 
and the weight to be given to it. Subsection 165(2) sets out a 
non-exhaustive list of the types of evidence considered to be 
unreliable. That subsection makes no reference to unsworn 
evidence.

No warning under s 165 was sought by GW.15 Although it was 
argued before the Court of Appeal that a warning under that 
provision had been sought, the Court of Appeal rejected the 
submission.16 GW did not seek to rely upon s 165 in the High 
Court.17

The High Court nevertheless remarked:

The Evidence Act does not treat unsworn evidence as of a 
kind that may be unreliable. Had a direction been 
requested under s 165(2), there was no requirement to 
warn the jury that [the complainant’s] evidence may be 
unreliable because it was unsworn. …18

Although not part of the ratio of the decision, the unanimous 
view of the High Court on this point is likely to remove 
considerable scope for future debate about the status of 
unsworn evidence.
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RECENT DEVELOPMENTS 

Introduction

In Marks and Spencer plc v BNP Paribas Securities Services Trust 
Company (Jersey) Limited (‘Marks and Spencer v BNP’),1 the 
Supreme Court of the United Kingdom squarely addressed an 
ongoing controversy as to the proper test for the implication of 
contractual terms in fact.  Their Lordships were unanimously 
of the view that the comments of Lord Hoffmann in Attorney 
General of Belize v Belize Telecom (‘Belize Telecom’)2 should not 
be taken to have diluted the traditional strict approach to the 
implication of terms in this setting.

Factual background

Shorn of a number of presently immaterial complexities, Marks 
and Spencer v BNP concerned the consequences of the exercise 
of a tenant’s break clause in a commercial lease under which 
rent was payable quarterly in advance.3  The tenant, exercising 
the right conferred by the break clause, determined the lease on 
24 January 2012, having already paid the quarter’s rent which 
fell due on 25 December 2011.4  The tenant sought to recover 
the rent payable in respect of the period from 24 January 2012 
to 24 March 2012, and contended that a term entitling it to 
recover such a sum ought to be implied in fact.5

The proper test – the parties’ competing contentions

The parties were at odds as to the proper test to apply in 
determining whether a term should be implied.  In order to 
understand the different positions adopted by the parties, it is 
helpful briefly to trace the course of developments in this area 
of the law.  

Such an overview is provided in the judgment of Lord 
Neuberger (with whom Lord Sumption and Lord Hodge 
agreed).  His Lordship commenced his analysis by surveying 
what his Lordship described as ‘three classic statements’ of 
the law relating to the implication of terms in fact.6  Quoting 
from the well-known expositions of principle in The Moorcock,7   
Reigate v Union Manufacturing Co (Ramsbottom) Ltd,8 and 
Shirlaw v Southern Foundries (1926) Ltd,9 his Lordship then set 
out Lord Simon’s famous passage in BP Refinery (Westernport) 
Pty Ltd v Shire of Hastings (‘BP Refinery’):10

[F]or a term to be implied, the following conditions 
(which may overlap) must be satisfied: (1) it must be 
reasonable and equitable; (2) it must be necessary to give 
business efficacy to the contract, so that no term will be 
implied if the contract is effective without it; (3) it must be 
so obvious that ‘it goes without saying’; (4) it must be 
capable of clear expression; (5) it must not contradict any 
express term of the contract.11 

This statement encapsulates the key features of the orthodox 
approach to the implication of terms in fact.  Its correctness, 
however, was cast into doubt by the comments of Lord 
Hoffmann in Belize Telecom.  The controversy engendered by 
Belize Telecom stems from Lord Hoffmann’s expressed view 
that the implication of terms is in truth merely an aspect of the 
process of construction.12   This led his Lordship to opine that 
‘[t]here is only one question: is that what the instrument, read 
as a whole against the relevant background, would reasonably 
be understood to mean?’13  

The difficulty, as Lord Neuberger acknowledged, is that ‘Lord 
Hoffmann’s formulation may be interpreted as suggesting that 
reasonableness is a sufficient ground for implying a term’.14  
Indeed, this was precisely the argument advanced by the tenant.  
It was submitted that:

[T]hose courts which purport to follow Belize, but in so 
doing apply the tests of business efficacy, absolute necessity 
and the officious bystander, are departing from the test 
decided by the Privy Council. The issue, therefore, is 
whether the type of necessity that is required for the 
implication of a term is what may be termed (a) absolute 
necessity (ie the contract simply will not operate without 
the term); or (b) reasonable necessity (ie the contract will 
not operate as it must reasonably have been intended by 
the parties to operate).15

The proper test – the resolution of the competing 
contentions

Lord Neuberger was clear in his view that ‘there has been no 
dilution of the requirements which have to be satisfied before a 
term will be implied’.16  His Lordship felt it necessary to express 
this view unequivocally, as he observed that ‘it is apparent that 
Belize Telecom has been interpreted by both academic lawyers 
and judges as having changed the law’.17

In analyzing Belize Telecom, Lord Neuberger engaged at some 
length with the proposition that the implication of terms is 
simply a facet of the process of construction.  His Lordship 
commenced by observing that ‘both (i) construing the words 
which the parties have used in their contract and (ii) implying 
terms into the contract, involve determining the scope and 

Tests for the implication of terms in fact

John Eldridge reports on Marks and Spencer plc v BNP Paribas Securities Services Trust Company 
(Jersey) Limited [2015] UKSC 72.
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meaning of the contract’,18 before going on to note the danger 
that ‘Lord Hoffmann’s analysis … could obscure the fact that 
construing the words used and implying additional words are 
different processes governed by different rules’.19  His Lordship 
explained:

[I]t is fair to say that the factors to be taken into account 
on an issue of construction, namely the words used in the 
contract, the surrounding circumstances known to both 
parties at the time of the contract, commercial common 
sense, and the reasonable reader or reasonable parties, are 
also taken into account on an issue of implication. 
However, that does not mean that the exercise of 
implication should be properly classified as part of the 
exercise of interpretation, let alone that it should be carried 
out at the same time as interpretation. When one is 
implying a term or a phrase, one is not construing words, 
as the words to be implied are ex hypothesi not there to be 
construed; and to speak of construing the contract as a 
whole, including the implied terms, is not helpful, not 
least because it begs the question as to what construction 
actually means in this context … In most, possibly all, 
disputes about whether a term should be implied into a 
contract, it is only after the process of construing the 
express words is complete that the issue of an implied term 
falls to be considered. Until one has decided what the 
parties have expressly agreed, it is difficult to see how one 
can set about deciding whether a term should be implied 
and if so what term … Further, given that it is a cardinal 
rule that no term can be implied into a contract if it 
contradicts an express term, it would seem logically to 
follow that, until the express terms of a contract have been 
construed, it is, at least normally, not sensibly possible to 
decide whether a further term should be implied.20 

Lord Neuberger thus concluded that ‘Lord Hoffmann’s 
observations in Belize Telecom, paras 17-27 are open to more than 
one interpretation … and that some of those interpretations are 
wrong in law’.21 In his Lordship’s opinion, ‘the right course … 
is to say that those observations should henceforth be treated as 
a characteristically inspired discussion rather than authoritative 
guidance on the law of implied terms’.22  Proceeding on this 
footing, his Lordship declined to find the implied term for 
which the tenant contended.23

Lord Carnwath agreed with Lord Neuberger as to the outcome 
of the appeal, and also agreed that Belize Telecom should not 
be understood to have diluted the conventional tests for the 
implication of terms.24  Lord Carnwath, however, was of the 
view that Lord Hoffmann’s comments in Belize Telecom were 
in truth consonant with the traditional tests set out in BP 
Refinery.25  In this connection his Lordship quoted a passage 

from the judgment of Lord Clarke MR (as his Lordship then 
was) in Mediterranean Salvage & Towage Ltd v Seamar Trading 
& Commerce Inc:26

It is thus clear that the various formulations of the test identified 
by Lord Simon are to be treated as different ways of saying much 
the same thing. Moreover, as I read Lord Hoffmann’s analysis, 
although he is emphasising that the process of implication is 
part of the process of construction of the contract, he is not in 
any way resiling from the often stated proposition that it must 
be necessary to imply the proposed term. It is never sufficient 
that it should be reasonable.27 

Lord Clarke delivered a short judgment in which he affirmed 
his adherence to the view quoted above.28  His Lordship agreed 
with Lord Neuberger as to the disposition of the appeal.

Conclusion

Though Lord Hoffmann’s comments in Belize Telecom have 
been taken in some quarters to represent a change in the 
law in this area, Marks and Spencer v BNP represents a clear 
endorsement of the traditional tests for the implication of terms 
in fact.  
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United States Court of Appeals for the Fourth Circuit
United States of America, Plaintiff - Appellee

v
Nicholas Ragin, Defendant - Appellant

GREGORY, Circuit Judge: This appeal presents an issue of 
first impression in this Circuit: whether a defendant’s right to 
effective assistance of counsel is violated when his counsel sleeps 
during trial. 
We hold that a defendant is deprived of his Sixth Amendment 
right to counsel when counsel sleeps during a substantial portion 
of the defendant’s trial. The Sixth Amendment guarantees a 
criminal defendant the assistance of counsel for his defense. U.S. 
Const. amend. VI. Although generally a defendant must show 
that his counsel’s performance was deficient and prejudicial 
to prevail on a claim of ineffective assistance of counsel, see 
Strickland v. Washington, 466 U.S. 668 (1984), in United States 
v. Cronic, 466 U.S. 648 (1984), the Supreme Court held that 
there are certain situations where the reliability of a trial becomes 
so questionable that the defendant need not show that he was 
actually prejudiced. Instead, prejudice is presumed. We believe 

that when counsel for a criminal defendant sleeps through a 
substantial portion of the trial, such conduct compromises the 
reliability of the trial, and thus no separate showing of prejudice 
is necessary. 
This case presents such a situation. Nicholas Ragin’s Sixth 
Amendment right to counsel was violated not because of 
specific legal errors or omissions indicating incompetence in 3 
counsel’s representation but because Ragin effectively had no 
legal assistance during a substantial portion of his trial. The 
evidence is not disputed; it demonstrates that counsel was 
asleep for much of Ragin’s trial. As one witness testified, counsel 
was asleep '[f ]requently . . . almost every day . . . morning and 
evening' for '30 minutes at least' at a time. These circumstances 
suggest “a breakdown in the adversarial process that our system 
counts on to produce just results,” Strickland, 466 U.S. at 
696, and from which we must presume prejudice to Ragin. 
We therefore conclude that Ragin was deprived of effective 
assistance of counsel during his trial, in violation of the Sixth 
Amendment. 
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