
[2016] (Spring) Bar News  16  Bar News : The Journal of the New South Wales Bar Association 
 

RECENT DEVELOPMENTS 

Worth a punt

Glenn Fredericks reports on Tabcorp Limited v Victoria [2016] HCA 4 and Victoria v Tatts Ltd [2016] 
HCA 5.

Introduction

In Tabcorp Holdings Limited v Victoria [2016] HCA 4 (Tabcorp 
Holdings) and Victoria v Tatts Ltd [2016] HCA 5 (Tatts Group), 
the High Court considered whether the State of Victoria (the 
state) was obliged to make significant 'terminal payments' to 
Tabcorp Holdings Limited (Tabcorp) and Tatts Group Limited 
(Tatts) following the non-renewal of certain gaming licences 
which Tabcorp and Tatts Group respectively held. The matters 
were heard concurrently and the court delivered a unanimous 
judgment in each matter.1 The court decided that the state did 
not have to make those terminal payments.

Background

In 1992, the State of Victoria (the state) established a duopoly 
in the operation of gambling activity using gaming machines 
by Tabcorp2 and Tatts.3 By separate mechanisms Tabcorp and 
Tatts were issued licences by the state which authorised them 
to conduct certain gambling activities. Tabcorp held conjoined 
wagering and gambling licences4 and Tatts held a gaming 
operator’s licence.5

The arrangements relating to the issue of these licences and the 
licence fees provided that the government would make certain 
payments to Tabcorp and Tatts (the terminal payments). That 
is:

• (in the case of Tabcorp) if new licences were issued, to 
someone other than Tabcorp, then Tabcorp would be paid 
the lesser of the licence fees paid by Tabcorp and Tatts; or 
the licence fees paid by the new licence holders.6

• (in the case of  Tatts) a terminal payment was to be made 
to Tatts if Tatts’ gaming operator’s licence expired without 
a new licence being issued to it, but not where a new 
gaming operator’s licence was not issued at all.7 

The arrangements were originally contained in an agreement 
between the state and Tatts Holdings in 1995 (the 1995 
agreement) in the case of Tatts and in the Gaming and Betting 
Act 1994 (Vic) (the 1994 Act) in the case of  Tabcorp. However, 
as a result of legislative changes, these relevant provisions 
relating to the terminal payments were ultimately set out in the 
Gambling Regulation Act 2003 (Vic) (the 2003 Act).

The intent of these arrangements was 'to level the playing field 
between the duopolists (Tatts and Tabcorp) and to divide that 
playing field between them (with the limited exception of the 
Crown Casino)'.8

In 2008 the Victorian government announced a restructure 
of how gaming licences in Victoria would be issued. This 

involved a move away from the duopoly through the issue of 
27,000 ‘gaming machine entitlements’ (GMEs).9 As part of 
this restructure the above licences held by Tabcorp and Tatts 
would not be continued or reissued to them and the Victorian 
government announced that it was not obliged to pay the 
terminal payments.

Tabcorp and Tatts then commenced proceedings to recover the 
licence payments. The amounts claimed by way of the terminal 
payments were significant - approximately $686 million in the 
case of Tabcorp10 and approximately $490 million in the case 
of Tatts Group.11

Proceedings below

The matters had different outcomes in proceedings below. 
Tabcorp had been unsuccessful both at first instance and on 
appeal12, whereas Tatts had been successful at both. The court 
noted that this would entail that the objective of the Victorian 
government to establish an equal playing field between Tabcorp 
and Tatts would not be achieved.13 

The High Court

The court examined the issue by considering the proper 
construction of the relevant statutes and agreements having 
regard to the surrounding commercial context.

The key issue in each proceeding was whether the reference in 
the 2003 Act to a new licence was intended to be a reference 
to new gambling licences generally (i.e. the GMEs) or to the 
specific types of licences held by Tabcorp and Tatts.14 The court 
held that the latter interpretation was the correct interpretation. 
Accordingly, this meant that the conditions giving rise to an 
obligation on the state to make the terminal payments did not 
arise.

Part of the challenge was that the legislation which was in force 
at the time the obligation to pay allegedly arose (the 2003 Act) 
was not the statute or instrument under which the obligation 
originally arose. However, the court found that the proceedings 
could be decided by reference to the 1995 Agreement (in the 
case of Tatts)15 and that the 2003 Act did not relevantly change 
the effect of the 1995 Act for the consideration of what was a 
new licence (in the case of Tabcorp).16 In both decisions, the 
court gave lengthy consideration as to how the relevant statutes 
and other instruments were to be construed.

In undertaking this consideration, the court had regard to the 
commercial context of the initial arrangements which set up the 
licensing regime and terminal payments. The court found that 
the purpose of those arrangements was to establish a duopoly.17 
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Further, the changes announced in 2008 were to introduce 
an entirely new regulatory model - there was to be a new 
regime and the duopoly was not to continue.18 Accordingly, 
the original commercial context for the terminal payments was 
no longer in existence. In Tatts Holdings the court considered 
how a reasonable business person would have understood the 
1995 agreement.19 In this context, it was relevant that, in the 
1995 Agreement, the state gave no assurance that the duopoly 
would continue.20 Further, the duopolists entered into the 
arrangements knowing of the commercial risk that the state 
might decide to discontinue the duopoly.21

Similarly, the court also considered the change in the nature of 
the business interests of licence holders under the pre and post 
2008 regulatory regimes. That is, the intended protection of 
Tatts Group’s and Tabcorp’s commercial interests was limited. 
Those interests were protected while the duopoly was in 
place and, accordingly, lost that protection when the duopoly 
ended.22

Tabcorp also relied on the principle of legality namely, that 'as 
a principle of statutory construction… clear language [must] 
be used in legislation if a person is to be deprived of a valuable 
right'.23 The court stated that this did not have regard to 
the contingent and limited nature of the rights of  Tabcorp. 
Further, the rights of Tabcorp were not taken away, rather the 
trigger event for the terminal payments did not happen.24

Endnotes
1.   French CJ, Kiefel, Bell, Keane & Gordon JJ.
2.   At that time, the Totalisator Agency Board of Victoria. Tabcorp came into 

existence in 1994 as a result of the privatisation of that board (Tabcorp Holdings 
at [2]).

3.  At that time, the Trustees of the Will and Estate of the late George Adams. Tatts 
came into existence as a result of the restructuring and corporatisation of the 
estate in 1998 (Tatts Group at [1]).

4.   Tabcorp Holdings at [2].
5.   Tatts Group at [8].
6.   Tabcorp Holdings at [4].
7.   Tatts Group at [3].
8.   Ibid at [21].
9.   Tatts Group at [38]–[40] and [42].
10.   Tabcorp Holdings at [48].
11.   Tatts Group at [43].
12.   Tabcorp Holdings at [49].
13.   Tatts Group at [22].
14.   Tabcorp Holdings at [6] to [9] and Tatts Group at [5].
15.   Tatts Group at [26].
16.   Tabcorp Holdings at [85].
17.   Tabcorp Holdings at [90] and Tatts Group at [64].
18.   Tatts Group at [40], Tabcorp Holdings at [74].
19.   Ibid at [71]–[72].
20.   Ibid at [72].
21.   Tabcorp Holdings at [68].
22.   Tatts Group at [74] and Tabcorp Holdings at [92].
23.   Tabcorp Holdings at [68].
24.   Ibid at [68].
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The proceedings in Day v Australian Electoral Officer for the State 
of South Australia & Anor; Madden v Australian Electoral Officer 
for the State of Tasmania & Ors [2016] HCA 20; 90 ALJR 639 
(Day) were a challenge to recent changes to the manner in 
which voters could cast a vote in the election for the Senate. The 
High Court1 rejected the challenge as being without any merit.2

Background

Earlier this year, and prior to the recent Commonwealth 
election, the Commonwealth Electoral Act 1918 (Cth) was 
amended3 by changing the form of the Senate ballot paper and 
how it was to be marked. These changes included:

• Requiring voters to number sequentially at least six 
squares ‘above the line’ on the ballot paper or at least 12 
squares ‘below the line’ on the ballot paper.4 Prior to the 
amendments, voters were required to mark only 1 box 
above the line or to number sequentially all the boxes 
below the line in order of preference.5

• Allowing groups of candidates who had a square above the 
line to have the names of the political parties who endorsed 
them and their logos next to their square.6 Previously, the 
name of parties could be included on the ballot paper in 
respect of groups of candidates, but not party logos.7

• Alterations to the manner in which above the line votes 
were counted. 

• Amendments to what constituted an informal vote.

With respect to counting the above the line vote, prior to the 
amendments, a voter could only mark one square. Preferences 
were then distributed in accordance with a written statement 
lodged by the relevant party with the Australian Electoral 
Commission.8 Since the introduction of the amendments, a 
vote above the line is considered to be a vote for the candidates 
under that square (i.e. below the line) in the order they appear 
below the line.9

The requirements for what constituted a formal (or informal) 
vote were changed so that ballot papers with at least one square 
numbered above the line, or at least six squares numbered 
consecutively below the line constituted formal votes.10

The challenge to the amendments

The plaintiffs claimed that the changes introduced by the 
Amendment Act were unconstitutional. In their challenge the 
plaintiffs relied principally on s 7 and s 9 of the Constitution 

which respectively require that senators be 'directly elected by 
the people of [each] state' and that the 'method of choosing 
senators shall be uniform for all the states.'11 

The court’s consideration of the plaintiffs’ arguments

The court conducted a review of the history of voting process 
for the Senate,12 including the introduction of preferential 
voting in 1919,13 proportional representation in 194814 and the 
introduction of above the line voting in 1983.15 In this review 
the court considered previous decisions of the court which had 
decided that parliament had a wide discretion in legislating how 
the Senate vote is to be conducted.16 The court then dismissed 
each of the five arguments put forward by the plaintiffs, noting 
that '[a]rguments A, B and C [see below] sought to challenge 
features of the system that have existed since at least 1983.'17

Argument A: not a uniform method of choosing 
senators

The plaintiffs argued that the different systems of above the line 
and below the line voting breached s 9 of the Constitution as 
they constituted more than one method of voting.18 The court 
held that the requirement for a uniform method of electing 
senators should be 'construed broadly' and that the method 
could allow for more than one manner of choosing candidates, 
provided that the method was applied uniformly across the 
states.19

Argument B: Senators not directly chosen

This argument was that the method of above the line voting 
was a method of voting for political parties and breached s 7 
of the Constitution as the Senators were not 'directly chosen 
by the people'.20

The court held that voting above the line was not a vote for 
an intermediary (i.e. a political party) which would breach 
the requirements in s 7 of the Constitution that Senators be 
'directly chosen'. Rather, a 'vote above the line is as much a 
direct vote for individual candidates as a vote below the line'.21 
The court regarded the constitutional requirement of a direct 
vote as excluding a mechanism such as an electoral college.22

Argument C: the new ballot paper infringed the 
'directly proportional representation' principle 

The plaintiffs claimed that the amendments infringed 
a 'constitutional requirement of ‘directly proportional 

Above the line

Glenn Fredericks reports on Day v Australian Electoral Officer for the State of South Australia & Anor; 
Madden v Australian Electoral Officer for the State of Tasmania & Ors [2016] HCA 20; 90 ALJR 639.
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representation’ in the Senate'.23 The direct proportionality 
principle was said by the plaintiffs to be derived from s 
7 of the Constitution as read with s 2424 and s 12825 of the 
Constitution.26 The plaintiffs summarised their argument as 
being that the changes would mean that the proposed principle 
would be breached as 'minor parties would ‘lose the benefit of 
their vote flowing down the preference chain’'.27

The court described this argument as 'elusive'28 and dismissed 
it on the basis that votes still had the option of marking all the 
squares above or below the line.29 The court considered that the 
plaintiffs’ argument was simply about the choices which a voter 
could make as to the method in which they could fill out the 
ballot paper.30

Argument D: the ballot paper was misleading

This argument was that the new form of the ballot paper was 
likely to mislead or deceive voters and in particular, did not 
disclose other ways in which a vote might be formal where the 
vote did not comply with the instructions on the paper.31 The 
plaintiffs argued that this constituted a burden on the implied 
freedom of political communication.32

The court held that that this argument 'failed at the threshold' 
as the ballot papers did not mislead voters. The statement on 
the ballot papers that voters must either fill in six squares above 
the line or 12 squares below 'correctly stated the statutory 
requirements'.33 The court considered that the provisions in the 
Act regarding what constituted a formal vote were 'vote savings 
provisions' and so it was not surprising that the ballot papers 
did not refer to them.34

Argument E: impairment of the implied freedom 
of political communication and the system of 
representative government

The plaintiffs submitted that the new form of ballot paper 
mandated an uninformed choice by electors, preventing the free 
flow of information and hence impairing the implied freedom 
of political communication and the system of representative 
government.35 

The court regarded this argument as a catch-all argument which 
repeated complaints made in previous arguments. Accordingly, 
this argument was also rejected.36

Endnotes
1.  Joint judgment of French CJ, Kiefel, Bell, Gageler, Keane, Nettle and Gordon 

JJ.
2.  Day at [37].
3.  By the Commonwealth Electoral Amendment Act 2016 (Cth) (the Amendment 

Act).
4. Ibid at [1].
5.  Ibid at [26].
6.  Ibid at [1].
7.  Ibid at [21].
8.  Ibid at [22].
9.  Ibid at [1].
10.  Ibid at [33]–[34].
11.  Ibid at [4].
12.  Ibid at [6]–[14].
13.  Ibid at [7].
14.  Ibid at [10].
15.  Ibid at [11].
16.  Ibid at [74].
17. Ibid at [37].
18. Ibid at [37].
19. Ibid at [44].
20. Ibid at [37].
21. Ibid at [48].
22. Ibid at [49] citing Attorney General (Cth); Ex rel McKinley v The Commonwealth 

(1975) 135 CLR 1.
23. Ibid at [37].
24. Section 24 deals with the manner of the election of the House of Representatives 

including that it be ‘directly chosen by the people’ and that it have twice the 
number of members as the Senate.

25. Section 128 deals with the manner in which the Constitution may be altered.
26. Day at [51].
27. Ibid at [52].
28. Ibid at [52].
29. Ibid at [54].
30. Ibid at [54].
31. Ibid at [37].
32. Ibid at [55].
33. Ibid at [56].
34. Ibid at [56].
35. Ibid at [37].
36. Ibid at [57].

Glenn Fredericks, ‘Above the line’
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Trustee's powers of advancement

Ingrid King reports on Fischer v Nemeske Pty Ltd [2016] HCA 11.

In Fischer v Nemeske Pty Ltd [2016] HCA 11 the High Court 
considered the scope of a trustee’s powers of advancement. 
The majority of French CJ, Bell and Gageler JJ considered 
the wording of the trust deed and found that the power of 
advancement conferred by clause 4(b) of the trust deed had 
been validly engaged. In dissent, Kiefel and Gordon JJ found 
that the challenged distribution was not a valid exercise of the 
power of advancement, and that because there had not been a 
change in the beneficial ownership of the shares, there had been 
no application of the capital of the trust. 

The challenged capital distribution took place in 1994. The 
only assets in the trust were the shares in named Aladdin Ltd, 
a company incorporated in Norfolk Island. The trustee was 
Nemeske Pty Ltd, and the directors of the trustee at the time 
of the challenged distribution did not benefit from the capital 
distribution.1 

The transaction took place through the trustee revaluing the 
Aladdin Ltd shares from their settlement value of $1,000 
to $3,904,300 as an account entry in the 'asset revaluation 
reserve'. The trustee then resolved to make a distribution out 
of the 'asset valuation reserve' to Emery Nemes and his wife 
Madeleine Nemes. It was not in dispute that the resolution of 
the trustee company making the advance was badly worded.2 
No monies were paid to Emery and Madeleine Nemes, but 
instead the amount of $3,904, 300 was credited to them in the 
trusts accounts, and the trustee granted a charge over the shares 
in favour of Emery and Madeleine Nemes. The motivation for 
the transaction seemed to be to achieve tax benefits for Emery 
and Madeleine Nemes.3 Madeleine Nemes died 2010 and 
Emery Nemes died in September 2011. Emery Nemes was the 
sole beneficiary of the estate of Madeleine Nemes.

The appellants (the Fischers) were siblings of the Fischer family 
who were related to Emery Nemes. In his will Emery Nemes 
had bequeathed shares in the trustee company and in Aladdin 
Ltd to the Fischers. The residue was bequeathed to other 
beneficiaries. Emery Nemes was recorded in the minutes of the 
director’s meeting where the distribution was made as being 
present by invitation.4 Emery Nemes’ will did not specifically 
deal with the debt owed to him and Madelaine Nemes, thus the 
debt to the estate owed by the trust formed part of the residue 
of his estate. If the distribution was upheld in the proceedings 
then the specific gift to the Fischers in the will of Emery Nemes 
was of no value. 

First instance and Court of Appeal

The Fischers commenced proceedings in the Supreme Court 
of NSW against the executors of Emery Nemes seeking a 
declaration in the NSW Supreme Court that the trust was 
not indebted to Emery Nemes’ estate. The trustee sought 
and received judicial advice about whether to defend those 
proceedings,5 and was then successful in defending the 
transaction before Stevenson J.6 The Fischers then appealed to 
the Court of Appeal where they were also unsuccessful.7

Issues in the High Court

The issues in the appeal were8:

1. Whether the 'Capital Distribution' effected by 
the resolution of 23 September 1994 and the subsequent 
entry in the trust accounts was a valid and effective 
exercise of the Trustee’s powers under cl 4(b) of the Deed 
of Settlement to advance and apply capital or income for 
the benefit of any of the Specified Beneficiaries.

2. Whether the resolution and the subsequent recording in 
the Trust’s accounts of a loan of $3,904,300 would have 
entitled Mr and Mrs Nemes to bring an action for money 
had and received against the Trustee for the amount of 
the loan.

3. Whether, in any event, the covenant contained in the 
Deed of Charge imposed a binding obligation on the 
Trustee to pay the amount of the advancement to Mr and 
Mrs Nemes.

Resolution of the Appeal to the High Court

French CJ and Bell J dismissed the appeal, holding that 'the 
creation of a debt to be satisfied out of the property of the 
Trust was a means of effecting an advance and application of 
the capital of the Trust.'9 Instead of referring to more general 
understandings of advancement, they considered the scope 
of the power specifically conferred by clause 4(b) of the trust 
deed which conferred the power of advancement, and that the 
intention of the trustee was confirmed by the entry of the debt 
in the accounts.10 

Gageler J also dismissed the appeal, beginning his reasoning by 
restating the conclusions of the Court of Appeal:

'[90] The Court of Appeal did not disturb the primary 
judge’s interpretation of the resolution of 23 September 
1994 as a resolution by the Trustee 'to distribute to Mr and 
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Mrs Nemes an amount of money equal to the value of the 
asset revaluation reserve, namely $3,904,300'. The Court 
of Appeal acknowledged that the resolution 'did not result 
in any cash payment or change in ownership of specific 
property'. The Court of Appeal nevertheless held the 
resolution so interpreted to have been a proper exercise of 
the power conferred by cl 4(b) of the Deed to 'advance' 
and 'apply' 'any part or parts of the whole of the capital or 
income of the Trust Funds' and, as such, to have given rise 
to an immediate unconditional equitable obligation on the 
part of the Trustee to account to Mr and Mrs Nemes in the 
sum of $3,904,300 out of the Trust Funds.

[91] The Court of Appeal went on to hold that the Trustee’s 
implementation of the resolution, by recording a liability 
to Mr and Mrs Nemes in the sum of $3,904,300 in the 
Trust’s balance sheet, was sufficient to have given Mr and 
Mrs Nemes a cause of action against the Trustee to recover 
that sum at common law. (footnotes omitted)

Gageler J found that those conclusions had not been successfully 
challenged in the appeal. He concluded there is no reason why 
an advance of capital from a trust 'must take the form of an 
alteration of the beneficial ownership of one or more specific 
trust assets,'11 and that an ‘advance’ of capital can occur by 
the creation of a debt owing to a beneficiary, which becomes 
a common law debt payable to the beneficiary. Gageler J also 
looked specifically at the terms of the trust deed, commenting 
that there was no bar to an action for money had and received 
where the terms of the settlement required the trustee 'to 
get the trust property in, protect it, and vindicate the rights 
attaching to it'.12

In dissent, Kiefel J held that the resolution to make the advance 
was not authorised because it did not identify:

1. The source of power to make an advance;13

2. That the distribution was made for the 'advancement in 
life or benefit' of the Nemes.14

3. Whether the distribution was made from capital or 
income .15

Further, Kiefel J held that no capital or income had actually 
been applied to the Nemes:

'[64] (…) for a conclusion that capital was applied, there 
should be a corresponding reduction in the capital of the 
Trust.'

Gordon J held that the trust deed did not authorise the 
challenged advance because the power to advance was not 
engaged without a change in the beneficial ownership in the 
shares.16 Her judgment concludes with a warning:

[183] The text and purpose of cl 4 attaches precise legal 
effect to dealings with the capital and income of the Trust 
Funds. That precision is more than a mere formality. 
Specific legal meaning has been given to terms such as 
'advance', 'raise', 'pay' and 'apply', so that, upon the 
exercise of a power such as that contained in cl 4(b), one 
can ascertain precisely the effect that the exercise of the 
power has on the capital and income of a trust. Unless 
provisions such as cl 4 are construed, are exercised and 
operate according to their terms, the potential for imprecise 
or wrongful dealings with trust property may be increased. 
Imprecise and wrongful dealings with trust property 
concern and affect not only a trust, its trustee and its 
beneficiaries but also third parties dealing with that trust.

Endnotes
1.  [9], [25] Fischer v Nemeske Pty Ltd [2014] NSWSC 203 (10 March 2014) per 

Stevenson J.
2.  [32] per French CJ and Bell J.
3.  Fischer & Ors v Nemeske Pty Ltd & Ors [2015] HCATrans 321 (2 December 

2015) 289–293 where Noel Hutley SC appearing for the appellants commented 
'In a sense there seems to have been a very clear determination not to alter the 
beneficial interests in the shares perhaps for very good tax reasons associated with 
the fact that I do not think they went to Norfolk Island for the pines – and a 
desire that whatever happened those assets not leave the control of the trust or 
be vested in the Nemeses'.

4.  [50] Fischer v Nemeske Pty Ltd [2014] NSWSC 203 (10 March 2014).
5.  Lorand Loblay and Karen Loblay [2013] NSWSC 1195 (30 August 2013).
6.  Fischer v Nemeske Pty Ltd [2014] NSWSC 203 (10 March 2014).
7.  Fischer v Nemeske Pty Ltd [2015] NSWCA 6 (11 February 2015) per Barrett JA, 

Beazley P and Ward JA concurring.
8.  [13] per French CJ and Bell J.
9. At [30].
10.  At [31].
11. At [96].
12. At [111] citing CGU Insurance Ltd v One.Tel Ltd (In liq) [2010] HCA 26; 

(2010) 242 CLR 174 at 182 at [36].
13.  At [51]–[52].
14.  At [52].
15. At [53].
16. At [170].
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Louise Hulmes reports on Nguyen v The Queen [2016] HCA 17.

The De Simoni principle and concurrent sentences

Introduction

The appeal raised two primary issues:

1. Whether the principle enunciated in R v De Simoni1 
applies to preclude a sentencing judge from taking into 
account, favourably to the offender, the absence of a factor 
which, had it been present, would have rendered the 
offender liable for a more serious offence.

2. The scope of a sentencing judge’s discretion to impose 
wholly concurrent sentences for offences that are the 
product of the same act.

Facts

The appellant shot and caused a non-fatal wound to the 
deceased, who was a police officer, while the deceased was 
lawfully executing a search warrant in the basement of the 
appellant’s unit complex, in the company of other police 
officers. In response to the shot fired by the appellant, another 
police officer fired a shot which was intended for the appellant, 
but the bullet instead struck the deceased in the neck, fatally 
wounding him.

About two weeks prior to the incident, the appellant had 
been a victim of an attempted robbery in the basement of his 
unit complex by two masked men armed with cricket bats. 
Following that event, the appellant obtained a pistol, with 
a view to defending himself against any further attempted 
robbery. When the appellant was interviewed after his arrest, 
he gave an account that he thought two men were about to rob 
him. He told the police about the previous robbery and the 
police confirmed that account. 

Section 421(1)(c) of the Crimes Act 1900 (NSW) applies to 
a person who uses force involving the infliction of death 
where that conduct was not a reasonable response in the 
circumstances as the person perceives them, but the person 
believes the conduct is necessary in self-defence or defence of 
another. In such a case, section 421(2) provides that a person is 
not criminally responsible for murder but, on a trial for murder, 
is to be found guilty of manslaughter if the person is otherwise 
criminally responsible for manslaughter. 

The prosecution accepted that it could not exclude as a 
reasonable possibility that, when the appellant fired at the 
deceased, the appellant honestly believed that the deceased was 
someone posing as a police officer who was attempting to rob 
the appellant.2

The appellant pleaded guilty to the manslaughter of the 

deceased and to wounding the deceased with the intent to 
cause grievous bodily harm, each of which are offences with a 
maximum penalty of imprisonment of 25 years.

Sentencing decision at first instance and in the New 
South Wales Court of Criminal Appeal

At first instance, the appellant was sentenced to a term of nine 
years and six months’ imprisonment3 for the manslaughter 
offence and to a concurrent term of six years and three months’ 
imprisonment4 for the wounding offence.5

In assessing the objective gravity of the manslaughter offence, 
the sentencing judge contrasted it with what the sentencing 
judge supposed would have been the gravity of the offence if 
the appellant had known the deceased was a police officer. The 
sentencing judge concluded the offence was not in the 'worst 
category'.6

The sentencing judge also determined that the two sentences 
should be served concurrently, on the basis that the same 
criminal conduct was common to both offences and that the 
total criminality constituted by the appellant’s offending could 
be comprehended by the sentence for manslaughter.7

The director of public prosecutions (DPP) appealed against the 
sentences. The Court of Criminal Appeal (CCA) allowed the 
appeal and held that:

• the sentencing judge erred in assessing the objective 
seriousness of the manslaughter offence by taking into 
account that the appellant did not know that the deceased 
was a police officer when, if he had known that fact, he 
would have been liable for murder. In upholding this 
ground, the CCA accepted the DPP’s submission that the 
error constituted a breach of the De Simoni principle;

• there had been error in the sentencing judge’s 
determination that the appellant’s overall criminality could 
be comprehended by the sentence for manslaughter; and

• the sentence imposed for each offence was manifestly 
inadequate.

The CCA quashed the sentences imposed in the Supreme Court 
and, in their place, sentenced the appellant to a term of 16 years 
and two months’ imprisonment8 for the manslaughter offence, 
and a term of eight years and one month’s imprisonment9 for 
the wounding offence.10 The sentence for manslaughter was 
accumulated by 12 months on the sentence for the wounding 
offence11 so the aggregate sentence was a term of 17 years and 
two months’ imprisonment.12
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The De Simoni principle

The principle in De Simoni is that:13

[A] judge, in imposing sentence, is entitled to consider all 
the conduct of the accused, including that which would 
aggravate the offence, but cannot take into account 
circumstances of aggravation which would have warranted 
a conviction for a more serious offence.

Appeal to the High Court

In the High Court, the appellant contended that the CCA 
erred:

• in its application of the De Simoni principle; 

• in holding that the sentencing judge was wrong not 
to cumulate some part of the sentence imposed for the 
offence of wounding on the sentence imposed for the 
offence of manslaughter; and

• as a consequence, in holding that the sentences imposed 
by the judge were manifestly inadequate.

In two separate judgments, the High Court unanimously 
dismissed the appeal.

In relation to the first issue, Gageler, Nettle and Gordon JJ held 
that the CCA was correct in holding that the sentencing judge 
erred in her assessment of the objective gravity of the offence of 
manslaughter by contrasting it with what the judge supposed 
would have been the gravity of the offence if the appellant had 
known the deceased was a police officer. That is because if the 
appellant had known the deceased was a police officer, and 
had shot him with intent to cause grievous bodily harm, the 
appellant would have been guilty of murder (as there would 
have been no basis to invoke the partial defence of excessive 
self-defence).14 In other words, it is irrelevant in assessing the 
objective gravity of an offence of manslaughter to contrast it 
with what would be an offence of murder.15

Gageler, Nettle and Gordon JJ held that the CCA was not 
correct, however, in characterising the judge’s comparison as 
a contravention of the De Simoni principle. That principle 
prohibits a judge from taking into account, as an aggravating 
circumstance of the offence, a circumstance or factor that 
would render the offence a different and more serious offence.16 
It has nothing to say about the impropriety of a judge taking 
into account the absence of a circumstance which, if it were 
present, would render the subject offence a different offence. 
The latter course is erroneous simply because it is irrelevant to 
the assessment of objective gravity.17

In relation to the second issue, their Honours also expressed 
doubts about the CCA’s conclusion that it was not open 
to the sentencing judge to decline to cumulate any part 
of the sentences. Their Honours accepted that there could 
be circumstances in which the judge might properly have 
concluded that the criminality of the offence of wounding with 
intent to cause grievous bodily harm was sufficiently comprised 
within the criminality of the offence of manslaughter to warrant 
that the sentences be made wholly concurrent.18

However, both issues only had relevance if the sentence was not 
otherwise manifestly inadequate. Although the CCA reference 
to the De Simoni principle was misplaced, Gageler, Nettle and 
Gordon JJ considered it was not a material error. Ultimately, 
their Honours found that the Court of Appeal was correct to 
find that the sentence imposed by the judge for the offence 
of manslaughter, and consequently the total effective sentence, 
was manifestly inadequate.19 The offence of manslaughter was a 
particularly serious instance of the crime. In the circumstances, 
it was also appropriate to cumulate a small part of the sentence 
imposed for the offence of wounding on the separate sentence 
imposed for manslaughter. The offences were separate and 
distinct and, despite the commonality of the acts which 
comprised them, the offence of wounding with intent to cause 
grievous bodily harm involved an element of intent which was 
absent from the offence of manslaughter.20

In their separate judgment, Bell and Keane JJ agreed that the 
CCA’s adoption of the De Simoni principle was misplaced, but 
noted that contrary to the appellant’s argument in the High 
Court, that the CCA did not conclude that the offence was 
in the worst category of case. Their Honours stated that the 
CCA reasoned that the hypothesised case suggested that the 
sentencing judge wrongly considered that the appellant’s lack 
of awareness that the deceased was a police officer lessened 
the objective seriousness of the manslaughter. This conclusion 
explained the imposition of a sentence that was manifestly 
inadequate.21

In relation to the structure of the sentences, Bell and Keane JJ 
held that in the circumstances, it could not be said that it was 

Louise Hulmes, ‘The De Simoni principle and concurrent sentences’

That principle prohibits a judge from taking 
into account, as an aggravating circumstance 
of the offence, a circumstance or factor that 
would render the offence a different and 
more serious offence.
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not open to the sentencing judge to impose wholly concurrent 
sentences, provided the criminality of both offences was 
appropriately reflected in the sentence for manslaughter.22 The 
appellant’s liability for the manslaughter was inextricably linked 
to the wounding offence.23

However, the appellant was unsuccessful, on the basis that Bell 
and Keane JJ, like Gageler, Nettle and Gordon JJ, held that 
the CCA’s conclusion that the original sentence was manifestly 
inadequate to reflect the seriousness of the offence, was plainly 
correct.24
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James Patrick ('Jimmy') Page from Led Zeppelin giving 
evidence in Los Angeles: 15 June 2016.

Q: Well, I imagine you picked up the guitar at a younger age. 
How old were you?

A: About 12.

Q: And I guess it's safe to assume you weren't a session 
musician at 12, correct?

A: That's absolutely correct.

Q: Later on -- you had a gift in being able to play the guitar, 
correct?

A: Well, yeah.

(Laughter.)

Verbatim
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The scope of a solicitor's duty of care to intended beneficiaries redefined

Tim Hackett reports on Badenach v Calvert [2016] HCA 18.

Introduction

The High Court of Australia1 (‘High Court’) has allowed an 
appeal on the extent and scope of the duty of care of a solicitor 
in the context of a will dispute. The High Court clarified that 
Hill v Van Erp2  is not authority for the proposition that a 
solicitor instructed to prepare a will always owes a duty of care 
to an intended beneficiary. 

First instance decision 

The first appellant, a solicitor, prepared a will that devised the 
entirety of the testator’s estate to the respondent (‘beneficiary’). 
After the testator died, it emerged that the appellant’s firm 
(the second appellant) had prepared two wills in 1984, one of 
which included a bequest to an estranged daughter. She sued 
for maintenance out of the estate and was awarded a significant 
portion of the estate plus legal costs. The beneficiary then sued 
the appellant and the appellant’s firm in negligence. 

At first instance, the beneficiary’s action failed.3  Blow CJ held 
that while the solicitor owed a duty of care to the testator 
and breached that duty, causation was not established. His 
Honour found that the solicitor and his firm owed a duty of 
care to the testator to enquire as to the existence of any family 
members who could make a claim under the Testator’s Family 
Maintenance Act 1912 (Tas) (‘TFM Act’). His Honour held that 
if the solicitor had made the enquiries, then the testator would 
have disclosed the existence of the daughter and the solicitor 
would have advised the testator of the risk of a successful claim 
under the TFM Act. 

However, his Honour concluded that it was unnecessary to 
make a finding as to whether the solicitor owed a duty of care 
to the beneficiary as pleaded, because no causation could be 
established on the facts. His Honour was not satisfied, on the 
balance of probabilities, that the testator would have accepted 
the solicitor’s advice (in the event the duty had been properly 
discharged) and would have taken action to prevent a successful 
maintenance claim by the daughter. 

Full Court 

The Full Court of the Supreme Court of Tasmania (‘Full 
Court’) allowed the beneficiary’s appeal4, holding that the 
trial judge confined the scope of the solicitor’s duty of care 
unnecessarily5 and that the duty of care extended to advising 
the testator about possible maintenance claims.6 In their 
Honours’ view, the solicitor’s duty to the testator extended not 
only to a duty to enquire whether he had any children, and to 
advise on a potential claim under the TFM Act and the impact 

on his estate, but also to advise on the possible steps he could 
take to avoid that occurring. This was so, even if the testator did 
not make any enquiry about the relevant steps. 

The Full Court held that the duty of care owed by the solicitor 
to the intended beneficiary could not be less than that owed to 
the testator under the terms of the retainer or in tort. As such, 
the Full Court held the duty the solicitor owed to the testator 
was co-extensive with that owed to the beneficiary. The Full 
Court also held that the loss suffered by the beneficiary, as a 
result of the solicitor’s negligence, was the loss of opportunity7 
that the testator may have taken steps to protect the beneficiary’s 
position.

High Court

Before the High Court, the appellants argued that the Full 
Court erred in extending the scope of the solicitor’s duty of 
care. The High Court unanimously allowed the appeal, with 
French CJ, Kiefel and Keane JJ delivering a joint judgment 
and Gageler and Gordon JJ each delivering separate concurring 
judgments.

In relation to the scope of the solicitor’s duty of care to the 
testator, French CJ, Kiefel and Keane JJ held that on receiving 
the original instructions the solicitor would have observed that 
no provision had been made for any family member. Therefore 
‘prudence’ would have dictated an enquiry about the testator’s 
family.8 That would have led to information regarding the 
daughter. Accordingly, in the circumstances of this retainer, the 
solicitor was obliged:

• to advise the testator that it was possible that a claim might 
be brought by the daughter against the testator’s estate 
under the TFM Act;9

• to inform the testator that, in the absence of further 
enquiries, the solicitor could not advise on whether the 
daughter would qualify for provision out of the client’s 
estate under the TFM Act;10

• to advise the testator that it could not be known whether 
the daughter would in fact make a claim;11 

• to identify the options available to the testator to deal with 
a possible TFM Act claim by the daughter (with the High 
Court noting that the testator could have made further 
enquiries to assess the risk of a successful TFM claim);12 
and

• to ensure that the testator considered the claims that might 
be made on the estate before giving instructions on his 
testamentary dispositions.13
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However, French CJ, Kiefel and Keane JJ held14 that the scope 
of the solicitor’s duty of care to the testator could not have 
extended to providing voluntary advice about how to defeat any 
possible TFM claim against the testator’s estate by, for example, 
inter vivos transactions with property interests as alleged by the 
beneficiary. This was because the testator’s initial instructions 
were limited to the drafting and execution of his will to solely 
benefit the beneficiary. 

French CJ, Kiefel and Keane JJ also noted that the solicitor, 
without more information, had no reason to consider that a 
TFM claim was likely to be made or that the testator wanted 
to take steps to defeat any possible claim. The beneficiary’s case 
was not put on the basis that the testator, on hearing that a 
TFM claim by the daughter was a mere possibility, would have 
instructed the solicitor that he wished to take all lawful steps to 
defeat such a claim. It was not known whether a TFM claim 
would be successful and, if so, the extent of the provision that 
might be made for the daughter from the testator’s estate.15

In relation to causation, French CJ, Kiefel and Keane JJ noted 
that because the allegations related to a failure to advise, the 
focus was not on what occurred but on what should have 
occurred if the solicitor had acted with requisite professional 
skill and care.16 Their Honours held that causation could not be 
established even on the duty of care as alleged because it could 
not be concluded, on the balance of probabilities, what course 
of action the testator would then have taken if so advised. In 
addition to the choices available to the testator, there would 
have been other matters put to the testator for his consideration 
including the risks concerning the irreversible nature of the 
inter vivos transactions and the associated cost and delay.17 
Accordingly, French CJ, Kiefel and Keane JJ held that the 
beneficiary had not discharged the ‘but for’ test of causation 
required by s 13(1)(a) of the Civil Liability Act 2002 (Tas).18 

As to the question of whether a duty was owed to the 
beneficiary, French CJ, Kiefel and Keane JJ considered that any 
duty owed to the testator could not be one which extended to 
the beneficiary by analogy with Hill v Van Erp19. Their Honours 
held that the solicitor’s duty to the beneficiary, as recognised 
by the Full Court, did not arise because the interests of the 
testator were not the same as the interests of the beneficiary and 
the advice and warnings which the solicitor would need to give 
about such transactions would reflect that the interests of the 
testator and beneficiary were not coincident.20 

French CJ, Kiefel and Keane JJ held that the duty for which 
the beneficiary contended was not the same as the more 
limited duty recognised in Hill v Van Erp to give effect to a 
testamentary intention.21 Their Honours noted, by way of 
example, that at any point prior to completion of the creation 
of interests, the testator could change his mind despite any 
promise having been made to the beneficiary. Accordingly, this 
was not a circumstance which could arise where a solicitor was 
merely carrying into effect a testator’s intentions as stated in his 
or her final will.22

Gageler J held that the central flaw in the reasoning of the Full 
Court was in treating the scope of the duty of care owed by 
the solicitor to the beneficiary as co-extensive with the scope of 
the duty owed to the testator.23 His Honour emphasised that 
the duty owed to a testator was ‘more narrowly sourced and 
more narrowly confined’24 to performing the specific action 
of preparing the will on the basis of the testator’s instructions 
to confer an intended benefit to particular beneficiaries, rather 
than a broader duty to take reasonable care for future contingent 
interests of a range of possible beneficiaries.25 

His Honour considered that in the present case, the solicitor’s 
duty was to carry out the testator’s instructions, namely to ensure 
that the beneficiary was given a legally effective testamentary 
gift of the client’s estate.26 While that duty may have extended 
to enquiring about the daughter and her possible claims, it did 
not extend to advice to avoid possible claims, and even if it were 
an omission, that advice was not within the scope of the duty 
owed to the beneficiary.27

Gordon J held that the appellants did not owe a duty of care 
to the beneficiary because at the time it could not be said 
that the interests of the testator were the ‘same, consistent or 
coincident’28 as those of the beneficiary: the will had not been 
drawn, it was not clear what the testator would have done had 
he enquired about other family members, and the testator might 
have made a different decision.29 However, even if a duty was 
owed to the beneficiary and had been breached, the beneficiary 
failed to adduce any evidence to establish what the client would 
have done but for that breach, and only managed to show that 
it was more probable than not that he would have received the 
entirety, or more of the estate than he did, as beneficiary.30

Tim Hackett, ‘The scope of a solicitor's duty of care to intended beneficiaries redefined’
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Conclusion

The High Court’s decision makes it clear that the scope of the 
duty of care owed by a solicitor to a testator will depend on the 
circumstances of the case, in particular, the precise instructions 
received and the solicitor’s actual or implied knowledge about 
the circumstances of the testator. Further, the High Court 
confirmed that a solicitor instructed to prepare a will will not 
always be found to owe a duty of care to an intended beneficiary. 
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On 27 July 2016, the High Court handed down the latest in a 
series of significant decisions on the scope and content of the 
rule against penalties (‘the penalty rule’). Paciocco v Australia 
and New Zealand Banking Group Limited [2016] HCA 28 
(Paciocco) involved a challenge to the enforceability of credit 
card late payment fees charged by the ANZ. The fees were 
impugned on two independent bases. It was first contended 
that the fees offended the general law rule against penalties. It 
was further argued that the charging of the fees contravened 
the statutory proscription of unconscionable conduct and that 
the relevant terms of the credit card contracts were unjust and 
unfair within the meaning of a number of statutory provisions.1 
The court (constituted by French CJ, Kiefel, Gageler, Keane 
and Nettle JJ) rejected both of these contentions by 4:1 (Nettle 
J dissenting). 

The Penalty Rule in flux

Recent years have seen a number of significant developments in 
the law relating to penalties. The first key decision was that in 
Andrews v Australia and New Zealand Banking Group Limited 
(2012) 247 CLR 205 (Andrews), an earlier instalment in the 
representative proceedings of which Paciocco is the conclusion. 
Andrews involved an appeal against the decision by Gordon 
J (delivered when her Honour was a member of the Federal 
Court of Australia) that non-payment fees, honour fees, 
dishonour fees and overlimit fees were not capable of being 
characterised as penalties as they were not payable upon breach 
of contract.2 In arriving at this conclusion, Gordon J considered 
herself bound by the decision of the New South Wales Court 
of Appeal in Interstar Wholesale Finance Pty Ltd v Integral Home 
Loans Pty Ltd (2008) 257 ALR 292, in which it was held that 
the scope of the penalty rule was limited to provisions triggered 
by breach of contract. 

In allowing the appeal, the High Court rejected the contention 
that the equitable jurisdiction to relieve against penalties had 
‘withered on the vine’, declaring instead that the jurisdiction 
continued to exist and could offer relief in an appropriate case.3 
Significantly, the scope of this extant equitable jurisdiction was 
held not to be limited to provisions which are triggered by 
breach of contract.4

The decision in Andrews has been the subject of considerable 
comment, and not inconsiderable criticism.5 Most significantly, 
it was expressly not followed by the Supreme Court of the 
United Kingdom in Cavendish Square Holding BV v Talal El 
Makdessi; ParkingEye Limited v Beavis [2015] UKSC 67; [2015] 
3 WLR 1373 (Cavendish).6 Declaring the decision in Andrews 
to be ‘a radical departure from the previous understanding of 

the law’,7 Lord Neuberger and Lord Sumption stated:

[T]he High Court’s decision does not address the major 
legal and commercial implications of transforming a rule 
for controlling remedies for breach of contract into a 
jurisdiction to review the content of the substantive 
obligations which the parties have agreed. Modern 
contracts contain a very great variety of contingent 
obligations. Many of them are contingent on the way that 
the parties choose to perform the contract … The potential 
assimilation of all these to clauses imposing penal remedies 
for breach of contract would represent the expansion of the 
courts’ supervisory jurisdiction into a new territory of 
uncertain boundaries, which has hitherto been treated as 
wholly governed by mutual agreement.8

This divergence between the law of the United Kingdom and 
that of Australia in respect of the scope of the penalty rule would 
be significant by itself.9 But the decision in Cavendish was also 
noteworthy in that the Supreme Court engaged in an extensive 
re-examination of the status of Lord Dunedin’s seminal ‘tests’ 
for gauging whether a provision is penal.10 Lord Neuberger and 
Lord Sumption concluded that:

The true test is whether the impugned provision is a 
secondary obligation which imposes a detriment on the 
contract-breaker out of all proportion to any legitimate 
interest of the innocent party in the enforcement of the 
primary obligation … In the case of a straightforward 
damages clause, that interest will rarely extend beyond 
compensation for the breach, and we therefore expect that 
Lord Dunedin’s four tests would usually be perfectly 
adequate to determine its validity. But compensation is not 
necessarily the only legitimate interest that the innocent 
party may have in the performance of the defendant’s 
primary obligations.11

The Paciocco litigation

This survey of developments highlights the two distinct areas 
of recent activity in respect of the penalty rule. Though it is 
the question of the rule’s scope which has sparked the more 
animated debate, it was chiefly the status of Lord Dunedin’s 
tests which the judgments in Paciocco were expected to weigh 
in upon.12 This was because the credit card late fees which were 
the subject of the appeal were payable upon breach of contract, 
and thus fell within uncontroversial territory as a matter of the 
rule’s scope.13 

The first-instance decision in Paciocco was delivered in the 
Federal Court by Gordon J, and fell for determination against 
the backdrop of the formal declaration in Andrews. The matter 
at first instance involved a determination of whether any or 

The law relating to penalties

John Eldridge reports on Paciocco v Australia and New Zealand Banking Group Limited.
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all of credit card late fees, non-payment fees, honour fees, 
dishonour fees and overlimit fees offended the penalty rule or 
any of a number of statutory provisions.14 Mr Paciocco was 
successful in respect of the credit card late payment fees alone.15 
Key to Gordon J’s decision in respect of the characterisation of 
the credit card late payment fees was her Honour’s approach to 
the parties’ competing contentions respecting the relevant loss 
or cost consequent upon a customer making a late payment of 
a sum due under a credit card contract.

Mr Paciocco led expert evidence which sought to quantify ‘how 
much money it would take to restore ANZ to the position it 
would have been in if the particular event giving rise to the 
entitlement to charge [the credit card late payment fee] had 
not occurred’.16 The incremental operational costs incurred by 
ANZ’s Collections Business Unit in contacting Mr Paciocco 
after each event of default were examined, and were found to 
amount to an average of $2.60.17 

ANZ led expert evidence respecting ‘the costs that may have 
been incurred by ANZ in connection with the occurrence of 
events that gave rise to an entitlement to charge [the credit card 
late payment fee]’.18 ANZ’s evidence highlighted three distinct 
categories of cost which were incurred by ANZ in consequence 
of late credit card payments.19 These were provisioning costs 
(being diminutions in the value of customer accounts referable 
to an increased probability of default), regulatory capital costs 
(defaults operate to increase the amount of capital required 
to be held by the bank in order to comply with prudential 
regulations) as well as operational costs.20 ANZ’s evidence 
assessed the average cost of a late payment under Mr Paciocco’s 
credit card contracts as amounting to a sum in excess of $50 in 
respect of one of Mr Paciocco’s accounts and a sum in excess of 
$35 in respect of another.21 As the credit card late fees applicable 
to Mr Paciocco were $35 prior to December 2009 and $20 
thereafter,22 the difference between the parties’ contentions as 
to ANZ’s costs were of great significance.

Gordon J commenced her analysis by noting that ‘[t]he same 
fee was payable regardless of whether the customer was 1 
day or 1 week late (or longer), and regardless of whether the 
amount overdue was $0.01 (trifling), $100, $1000 or even 
some larger amount’,23 such that a presumption arose as to the 
penal character of the impugned provisions.24 Her Honour 
then proceeded to ask ‘to what extent (if any) did the amount 
stipulated to be paid exceed the quantum of the relevant loss 
or damage which can be proven to have been sustained by the 
breach, or the failure of the primary stipulation, upon which 
the stipulation was conditioned’.25 In answering this question, 
her Honour rejected the contentions by ANZ as to the proper 

assessment of the costs occasioned by its customers’ defaults. 
Gordon J explained that ‘provisions and regulatory capital [are] 
part of the costs of running a bank in Australia … [n]o increase 
in them [can] be directly or indirectly related to any of the 
payments by Mr Paciocco’.26 Her Honour concluded that the 
credit card late payment fees were penalties. She rejected Mr 
Paciocco’s contentions in respect of the other exception fees.

The ANZ appealed against Gordon J’s conclusion in respect of 
the credit card late payment fees. Mr Paciocco appealed against 
her Honour’s conclusions in respect of the other classes of 
exception fees noted above. In the Full Court, Allsop CJ (who 
gave the principal judgment) criticised Gordon J’s approach as 
having involved ‘an ex post inquiry of actual damage as a step 
in assessing whether the prima facie penal character of the late 
payment fee was rebutted’,27 and an impermissible narrowing 
of ‘the content of the notion of genuine pre-estimate of damage 
as a reflex of penalty’.28 Allsop CJ concluded that the costs set 
out in the evidence led by ANZ could legitimately be taken into 
account when assessing whether the late credit card payment 
fees were penal.29 His Honour ultimately concluded that ‘the 
fees were not demonstrated to be ‘extravagant, exorbitant or 
unconscionable’,30 and thus were not penalties. His Honour 
also rejected Mr Paciocco’s statutory claims.

As noted above, it was the credit card late payment fees 
alone which remained in issue when the matter reached the 
High Court. At the heart of the resolution of the appeal was 
the question of whether the costs identified by ANZ could 
legitimately be taken into account when assessing whether the 
impugned provisions were penal. All members of the court 
with the exception of Nettle J were of the view that these costs 
could be taken into account. 

Kiefel J (with whom French CJ agreed in relation to penalties), 
framed the question as being that of ‘whether the sum is 'out of 
all proportion' to the interests said to be damaged in the event 
of default’.31 Her Honour went on to note that ‘[t]he ANZ had 
an interest in receiving timeous repayment of the credit that it 
extended to its customers … late payment impacted the ANZ’s 
interests in three relevant respects: through operational costs, 
loss provisioning and increases in regulatory capital costs’.32 
On this footing, Kiefel J concluded that Gordon J erred in 
declining to take account of the costs identified by ANZ.33 Her 
Honour also agreed that Mr Paciocco’s statutory claims ought 
to fail for the reasons given by Keane J.

Gageler J framed the inquiry as turning upon the question 
of whether ‘the stipulation in issue is properly characterised 
as having no purpose other than to punish’.34 Insofar as this 
formulation differs from that adopted in Cavendish, his 

John Eldridge, ‘The law relating to penalties'
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Honour noted: 

Framing the inquiry in terms of whether the stipulation in 
issue is properly characterised as having no purpose other 
than to punish compels a more tailored inquiry into the 
commercial circumstances within which the parties 
entered into the contract containing the stipulation than 
might be involved in asking, as did the Supreme Court of 
the United Kingdom in Cavendish, whether the stipulation 
serves a ‘legitimate interest’. That is not, of course, to say 
that the differently framed inquiries might not lead to the 
same result.35

His Honour went on to conclude:

Each category of costs identified by [ANZ] represented a 
commercial interest of ANZ in ensuring observance by its 
consumer credit card customers of the principal stipulation 
in each of their contracts for payment of the minimum 
monthly payment by the due date … In light of those 
interests, it cannot be concluded that the inclusion in the 
credit card contracts of the stipulation for charging and 
payment of the late payment fee properly had no purpose 
other than to punish the account holder in the event of late 
payment. The stipulation was not merely in terrorem; the 
late payment fee was not just a punishment.36

In setting out the guiding test, Keane J quoted with approval 
the statement in Cavendish that whether an impugned 
provision is penal turns on ‘whether the sum or remedy 
stipulated as a consequence of a breach of contract is exorbitant 
or unconscionable when regard is had to the innocent party’s 
interest in the performance of the contract’.37 His Honour went 
on to state that Gordon J ‘erred in treating characterisation of 
the late payment fee as turning upon a comparison between 
the quantum of the fee and the amount that might have been 
recovered in an action for damages’,38 holding instead that ‘[a] 
genuine pre-estimate of … damage may encompass items of 
loss actually suffered, albeit too remote to be compensable by 
way of damages … [a]n agreement for the recovery of such loss 
is consistent with the absence of a punitive purpose’.39 Finally, 
his Honour rejected Mr Paciocco’s statutory claims for reasons 
with which French CJ and Kiefel J concurred.40

Nettle J was the sole dissentient. His Honour commenced his 
analysis by stressing that Lord Dunedin’s approach in Dunlop 
is consonant with the law as stated in Andrews and Cavendish. 
His Honour explained:

Asking whether the sum agreed is out of all proportion to 
any legitimate interest of the innocent party in the 
enforcement of the primary obligation reprises the test 
formulated by Lord Robertson Clydebank Engineering and 

Shipbuilding Company v Yzquierdo y Castaneda … for 
application to a case where the damage suffered by the 
innocent party as a result of a breach is incapable of precise 
or even approximate quantification. The Andrews 
description of Dunlop, as being concerned with whether 
the sum agreed was commensurate with the interest 
protected by the bargain, was part of the Court’s 
consideration of cases in which damage is incapable of 
even approximate quantification. Nothing said in Andrews 
runs counter to the approach adopted in Ringrow that ‘in 
typical penalty cases, the court compares what would be 
recoverable as unliquidated damages with the sum of 
money stipulated as payable on breach'.41

Nettle J’s view of the matter was ultimately a product of his 
Honour seeing the case as ‘one of the straightforward kind 
in which the Dunlop tests are 'perfectly adequate' to resolve 
the issues’,42 rather than as ‘one of the more complex types of 
cases referred to in Cavendish which necessitate considerations 
beyond a comparison of the agreed sum and the amount of 
recoverable damages’.43 As Nettle J found the impugned 
provisions to be penal on this footing, his Honour did not find 
it necessary to consider the various statutory claims.44

Conclusion

Though Paciocco offers guidance as to the status of Lord 
Dunedin’s tests and the proper approach to the assessment 
of a term which is prima facie penal, there may be a sense of 
disappointment in some quarters that the court declined to 
comment at length on the divergence between the United 
Kingdom and Australia as to the rule’s scope.45 It may therefore 
be salutary to conclude by noting the comments of French CJ 
in respect of the divergence:

Differences have emerged from time to time between the 
common law of Australia and that of the United Kingdom 
in a number of areas. Those differences have not heralded 
the coming of winters of mutual exceptionalism. All of the 
common law jurisdictions are rich sources of comparative 
law whose traditions are worthy of the highest respect, 
particularly those of the United Kingdom as the first 
source. No doubt in a global economy convergence, 
particularly in commercial law, is preferable to divergence 
even if harmonisation is beyond reach. The common law 
process will not always be the best way of achieving 
convergence between common law jurisdictions. The 
penalty rule in the United Kingdom, a product of that 
process, was described by Lord Neuberger and Lord 
Sumption in their joint judgment in Cavendish as 'an 
ancient, haphazardly constructed edifice which has not 
weathered well'. More than one account of its construction 
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and more than one view of whether it should be abrogated 
or extended or subsumed by legislative reform is reasonably 
open. There has been much activity in this area within 
national jurisdictions and in the development of 
internationally applicable model rules and principles … It 
may be that in this country statutory law reform offers 
more promise than debates about the true reading of 
English legal history.46
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In Alqudsi v The Queen [2016] HCA 24, a majority of the High 
Court held that s 80 of the Constitution prevents state courts 
exercising federal jurisdiction from trying indictable offences 
in the absence of a jury. In the course of doing so, the court 
reaffirmed the principles expressed in Brown v The Queen 
[1968] HCA 11; (1968) 160 CLR 171.

The procedural background

The hearing arose out of a motion by Mr Alqudsi for an order 
that his trial proceed by judge alone under s 132 of the Criminal 
Procedure Act 1986 (NSW) ('the CPA').

Mr Alqudsi was charged with seven offences against s 7(1)
(e) of the Crimes (Foreign Incursions and Recruitment) Act 
1978 (Cth) (the CFIR Act=). Each count charged him with 
performing services in New South Wales for another person 
with the intention of supporting or promoting the commission 
of an offence against s 6 of the Act. Section 6 of the CFIR 
Act prohibits engagement in hostile activity in a foreign state 
and entry into a foreign state with intent to engage in such 
activity. The penalty for commission of an offence under s 7 is 
imprisonment for 10 years. Section 9A of the Act provides that 
prosecutions shall be on indictment. 

The trial was listed to commence on 1 February 2016 before a 
judge and jury in the Supreme Court of NSW. The Supreme 
Court is conferred with jurisdiction to try a person on 
indictment for a Commonwealth offence by s 68(2)(c) of the 
Judiciary Act 1903 (Cth) ('the Judiciary Act'). The jurisdiction 
of the court is expressly made subject to s 80 of the Constitution.

On 25 November 2015, the applicant filed a notice of motion 
in the Supreme Court seeking a trial by judge alone order under 
s 132 of the CPA. Section 132 relevantly provides:

(1) An accused person or the prosecutor in criminal proceedings 
in the Supreme Court or District Court may apply to the 
court for an order that the accused person be tried by a 
judge alone (a 'trial by judge order').

(2) The court must make a trial by judge order if both the 
accused person and the prosecutor agree to the accused 
person being tried by a judge alone.

(3) If the accused person does not agree to being tried by a 
judge alone, the court must not make a trial by judge order.

(4) If the prosecutor does not agree to the accused person being 
tried by a judge alone, the court may make a trial by judge 
order if it considers it is in the interests of justice to do so. 

Under s 68(1)(c) of the Judiciary Act, state laws regarding the 
procedure for trial and conviction on indictment can be applied 
to persons accused of federal offences. 

The High Court ordered the removal of the notice of motion 
to the court. The question was whether s 68(1)(c) could have 
any operation in relation to s 132 of the CPA given s 80 of the 
Constitution. Section 80 provides:

The trial on indictment of any offence against any law of 
the Commonwealth shall be by jury, and every such trial 
shall be held in the State where the offence was committed, 
and if the offence was not committed within any State the 
trial shall be held at such place or places as the Parliament 
prescribes.

By a majority of six to one, French CJ dissenting, the High 
Court answered that it could not. In essence, s 132 creates a 
mechanism that allows a judge, on the application - one or both 
parties, to opt out of trial by jury in prosecutions for indictable 
offences. This is contrary to the mandatory terms of s 80. 
Therefore, s 132 can have no application in the context of an 
indictable federal offence.

The arguments

The applicant accepted that s 80 was mandatory on its face. 
Nevertheless, he submitted that s 80 permitted trials of 
indictable federal offences by judges alone in 'exceptional 
circumstances.' The statutory conditions governing the exercise 
of a judge’s power to make orders under s 132 were said to 
be exemplars of 'exceptional circumstances.' Accordingly, s 132 
could be picked up and applied by s 68(1) of the Judiciary Act 
because there was no inconsistency between the requirements 
of s 80 and the CPA. 

The attorneys-general of the Commonwealth, Tasmania, 
Queensland and Victoria intervened, largely in support of the 
arguments raised by the applicant (hereafter, 'the interveners'). 
The attorney-general for South Australia also intervened on a 
more limited basis in relation to the proper construction of s 
80.

The attorney-general for the Commonwealth made three 
further submissions. First, that as a matter of construction, 
there was no 'trial by jury' unless and until all the conditions 
specified by the parliament that might lead to a judge alone trial 
(including s 132 of the CPA) had been exhausted. Second, that 
s 132 was an 'elective mechanism' that mirrored, 'functionally 
and substantively', similar mechanisms that existed prior to 
the enactment of s 80. Third, that s 132 fully respected the 
individual and community values that underpinned s 80.

Lucy Robb Vujcic reports on Alqudsi v The Queen [2016] HCA 24. 
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The applicant and interveners submitted more generally that s 
80 should be construed purposively. Viewed through that lens, 
it accommodated elective mechanisms for judge-alone trials in 
federal indictable offences. Any other construction ignored the 
historical circumstances within which s 80 was enacted, as well 
as developments in the use of jury trials since federation.

To succeed, the applicant and the interveners had to address 
the court’s earlier decision in Brown v The Queen1. That case 
concerned a South Australian statute that enabled an accused 
person to elect to be tried by judge alone. The High Court held 
that the statute was inconsistent with s 80 when applied in the 
context of a federal indictable offence. 

The Brown decision

In Brown, the Commonwealth intervened and, in an argument 
adopted by Brown, submitted that s 80 confers a personal right 
or guarantee, capable of being waived by those who stood to 
benefit from it. Brennan, Deane and Dawson JJ separately held 
that s 80 was not a personal right or privilege. It was an integral 
part of the structure of government and the distribution 
of judicial power under Chapter III of the Constitution. 
Moreover, it was mandatory. 

The applicant and the interveners submitted that Brown ought 
to be distinguished because it was limited to instances of 
'unilateral waiver' of the right to jury trial. 

The majority in Alqudsi rejected the submission. They held 
that the decision in Brown was based on the structure of 
the Constitution, rather than the specific characteristics of 
the South Australian Act. As such, there was no reason to 
distinguish the two cases. 

The applicant’s only recourse was to have Brown overturned. 
For a variety of reasons, the majority refused to do so. The 
salient points of the different judgments are set out below.

Section 80 in historical perspective

The applicant submitted that Brown adopted an overly 
literalist interpretation of the text. The proper approach was 
to construe s 80 in its historical context. According to the 
Commonwealth, this meant acknowledging the prevalence of 
elective-mechanisms for non-jury criminal trials at the time 
of federation, as well as the continued evolution in jury trials 
since. 

The joint judgment of Kiefel, Bell and Keane JJ addressed these 
arguments. Their Honours found that by Federation, there 
was a well-understood distinction between trial on indictment 

and summary proceedings. They also acknowledged that, by 
federation, the Australian colonies had enacted legislation 
permitting summary disposal of indictable offences. The 
problem with the applicant’s and interveners’ argument, 
however, was that it 'equat[ed] trial on indictment before a 
judge and jury with the summary trial of an indictable offence 
before two justices or a magistrate.'2

Their Honours held that the two processes are fundamentally 
distinct. In the former, an offence is to be tried on indictment; 
in the latter, the offence (although serious enough to merit 
indictment) is, by promulgation of parliament, disposed of 
summarily. This was the basis of the High Court’s decision in R 
v Archdall and Roskruge; Ex parte Carrigan and Brown (Archdall) 
(1928) 4 CLR 128; [1928] HCA 18.

The applicant and the Commonwealth treated the Archdall 
decision in different ways. The applicant argued that the ruling 
in Archdall was a basis for criticising the current construction 
of s 80 because it allowed parliament to 'eviscerate' s 80 
and circumvent its protections by enacting laws declaring 
that serious offences would not be tried on indictment. The 
Commonwealth submitted that Archdall was evidence that 
s 80 could flexibly accommodate laws that evoked the same 
values of 'parliamentary designation, the accused’s participation 
and community involvement' that enlivens s 132 of the 
CPA.3 According to the Commonwealth, s 132 was merely 
the 'functional and substantive' successor to the provisions 
sanctioned in Archdall.4 

Their Honours considered both arguments to be fundamentally 
misconceived. The drafting history of s 80 makes it clear that 
the draftsmen went through a careful and deliberate process of 
determining which type of offences would fall within the remit 
of the Constitution. Any argument that suggested s 80 could 

Lucy Robb Vujcic, ‘Trials without juries'

The drafting history of s 80 makes it clear 
that the draftsmen went through a careful 
and deliberate process of determining which 
type of offences would fall within the remit 
of the Constitution. Any argument that 
suggested s 80 could accommodate different 
styles of federal trials overlooked this drafting 
history.  
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accommodate different styles of federal trials overlooked this 
drafting history.  

Furthermore, it is no argument to say that s 80 cannot be 
construed to allow parliament to choose which offences shall 
be tried on indictment and which shall not. This is the clear 
import of the provision. Parliament shall choose and once it 
does, the section applies without equivocation. 

The submission that s 80 could adapt or evolve to accommodate 
other methods of trial for indictable federal offences ignored 
the simple, mandatory language of the text. As the joint 
judgment of Kiefel, Bell and Keane JJ acknowledged: 'It suffices 
to observe that whether one characterises trial on indictment 
by judge alone as a qualification relating to the operation of an 
evolving institution of trial by jury or not, trial by judge alone 
is not trial by jury.'5 

The democratic purpose of s 80 

Gageler J articulated a further reason for dismissing the 
motion. While his Honour was prepared to accept the merits 
of adopting a purposive approach to the text, his Honour 
held that the argument failed because the applicants ascribed 
to s 80 the wrong purpose. In his Honour’s view, the purpose 
of s 80 went beyond protection of personal liberty, or the 
broader public interest in the administration of justice. Section 
80 was designed to protect democracy, by ensuring that the 
power to make decisions concerning the personal liberty of 
people accused of serious crimes was not removed from the 
populace. The submissions of the applicant and the interveners 
overlooked this factor. Once the democratic purpose of s 80 
was understood, it was clear that s 80 could not be interpreted 
in a way that departed from its basic tenets.

Section 80 and the federal system

Nettle and Gordon JJ dismissed the motion on the further basis 
that it was 'directly contrary to principles which underpin our 
federal system of government and which have stood since at 
least R v Kirby; Ex parte Boilermakers’ Society of Australia [1956] 
HCA 10; (1956) 94 CLR 254'. Their Honours held that 

'Chapter III is an exhaustive statement of the manner in which 
the judicial power of the Commonwealth can be exercised.'6 
Simply put, this meant that federal jurisdiction cannot be 
exercised in a manner inconsistent with the requirements of 
Chapter III, including s 80. No Commonwealth or state 
legislature can enact laws that would require federal judicial 
power to be exercised inconsistently. Thus, s 132 of the CPA, 
which is valid in the context of state criminal jurisdiction, can 
have no operation in relation to federal criminal jurisdiction. 

The dissent

French CJ was the sole voice of dissent.

His Honour considered that the decision in Brown should be 
reopened on the ground that 'the principle which underpinned 
the ruling was too broad, imposing an unwarranted rigidity 
upon the construction of s 80.'7 His Honour accepted that s 
80 had both an institutional dimension and a rights protective 
dimension.8 Adopting the language of Gaudron J in Cheng v 
The Queen [2000] HCA 53; (2000) 203 CLR 248 at 278, his 
Honour held that, like any other constitutional guarantee, 'it 
should be construed liberally, and not pedantically confined.'9 
There was no basis for excluding elective mechanisms for 
judge alone trials on the basis of the drafting history, as the 
Constitution’s framers had probably not turned their mind to 
the question. Moreover, if a rigid construction were adopted, it 
would lead to potential incongruity. His Honour was doubtful 
of any construction that would vest such absolute power in the 
legislature that it could enact a law that gave an accused the 
power to choose to have a summary trial but, at the same time, 
prohibit a law enabling an accused being tried on indictment 
from waiving the right to a jury.

The ultimate point was that the Constitution’s final and 
paramount purpose is to do justice.10 Section 132 does no 
injustice. On the contrary, an overly-rigid approach to s 80 was 
likely to be productive of injustice. On this basis, his Honour 
concluded, the law ought to be reconsidered.

Endnotes
1. [1968] HCA 11; (1968) 160 

CLR 171.
2.   At [99].
3.   At [106].
4.   At [106].
5.   At [98].

6.   At [168].
7.   At [76].
8.   At [70].
9.   At [58].
10.   At [1].
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This case concerned Mr Mok, the appellant, who was arrested 
in Victoria pursuant to a warrant issued in New South Wales 
and, during his transportation, attempted to escape.

The appellant was charged with attempting to escape from 
lawful custody in NSW (notwithstanding that he was in 
Victoria at the time), by virtue of the Service and Execution of 
Process Act 1992 (Cth) (the SEP Act).

The very narrow question for the High Court was whether the 
SEP Act, in applying the NSW law, adopted the elements of 
the NSW offence.

Facts

The appellant was arrested and charged in NSW in February 
2003 with fraud offences. He pleaded guilty in the Local Court 
and was required to appear in the District Court for sentencing 
in April 2006. The appellant failed to appear before the District 
Court and Freeman DCJ issued a Bench Warrant to apprehend 
him.

Some years later, in December 2011, the appellant was charged 
in Victoria with two Commonwealth offences relating to the 
possession of a false Australian passport and money laundering. 
In February 2013, the appellant appeared in the Melbourne 
Magistrates’ Court on those charges and as he left the court he 
was arrested by an officer of the Victorian Police pursuant to 
the warrant which had been issued in NSW by Freeman DCJ, 
by operation of s 82 of the SEP Act.

The following day, on 27 February 2013, a Victorian magistrate 
issued a warrant headed 'Service and Execution of Process 
Act 1992 Warrant to Remand Person to Another State'. The 
warrant commanded a named NSW police officer to take the 
appellant to the Sydney Police Centre in NSW and take him 
before a magistrate for that state to answer the charges and 
be further dealt with according to law. This order was made 
pursuant to s 83(8)(b) of the SEP Act.

The next day, two NSW police officers escorted the appellant 
to Tullamarine Airport (a ‘Commonwealth place’, the relevance 
of which will be seen later), where he was to board a plane to 
Sydney. At the airport, the appellant tried to escape by running 
away from the officers. He ran for about 100 metres before he 
was re-arrested. 

On his return to New South Wales he was charged under s 
310D of the Crimes Act 1900 (NSW) (the Crimes Act), being 
the offence of escaping or attempting to escape from lawful 
custody.

Although the charge as set out in the Court Attendance Notice 
was misleading as it conveyed that it relied upon the direct 
application of s 310D of the Crimes Act, in fact the appellant 
was charged with an offence pursuant to s 310D of the Crimes 
Act, applied by virtue of s 89(4) of SEP Act.

First instance

At first instance, the magistrate correctly treated s 310D of the 
Crimes Act as being applicable by virtue of s 89(4) of SEP Act. 
However, the magistrate dismissed the charges on the basis 
that the elements of the s 310D charge could not be made out, 
namely the appellant was not an 'inmate' (as defined) at the 
time of the attempted escape.1

NSW Supreme Court and Court of Appeal

On appeal to the NSW Supreme Court, Rothman J allowed 
the DPP’s appeal and set aside the order of the magistrate and 
remitted the hearing of the charge to the Local Court.2

His Honour held that s 83(8)(b) of the SEP Act attracted the 
application of s 89(4), which in turn applied s 310D of the 
Crimes Act to the appellant’s conduct as an offence under 
federal law. His Honour found that the magistrate had failed to 
appropriately take into account the effect of the SEP Act on s 
310D of the Crimes Act.

The Court of Appeal (Meagher, Hoeben and Leeming JJA) 
dismissed Mr Mok’s appeal.3 Their Honours found that 
Rothman J was correct to conclude that the appellant must be 
taken to have been charged with a federal offence and rejected 
the common premise that it was a necessary condition of the 
application of s 310D of the Crimes Act, by operation of s 
89(4) of the SEP Act, that the appellant satisfy the definition 
of 'inmate'. 

The Court of Appeal held that the new federal offence created 
by s 89(4) of the SEP Act, acting upon s 310D of the Crimes 
Act, applied to all persons being taken to NSW in compliance 
with an order under s 89(1) of the SEP Act, and the appellant 
was such a person. 

The High Court decision

The High Court (French CJ, Kiefel, Bell, Keane and Gordon 
JJ) unanimously dismissed Mr Mok’s appeal, but three separate 
reasons for the decision were provided.

Whilst French CJ, Kiefel, Bell and Keane JJ agreed with the 
Court of Appeal decision, Gordon J disagreed, but nonetheless 
dismissed the appeal on different grounds.

Federal application of state laws

Vanja Bulut reports on Mok v Director of Public Prosecutions (DPP) (NSW) (2016) 330 ALR 201; 
(2016) 90 ALJR 506; [2016] HCA 13.
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What is the effect of s 89(4) of the SEP Act?

Section 89(4) of the SEP Act states that:

(4) The law in force in the place of issue of a warrant, being the 
law relating to the liability of a person who escapes from 
lawful custody, applies to a person being taken to the place 
of issue in compliance with an order mentioned in 
subsection (1).

The question for the High Court was whether it was necessary 
to show that the appellant was an 'inmate' (as defined in s 
310D of the Crimes Act) for a conviction under the federal 
offence created by s 89(4) of the SEP Act.

French CJ and Bell J found that there is no reason, in principle, 
which prevents the Commonwealth from adopting the text of a 
state law and applying it analogically or modifying it.4

Their Honours found that the construction of s 89(4) of the 
SEP Act does not require a binary choice between picking up s 
310D unaltered and picking it up altered so as to eliminate the 
requirement that the person attempting to escape must be an 
'inmate' (as defined). Analogical application does not strictly 
involve alteration, but rather, it is a way of describing how s 
89(4) uses the text of the relevant state law.5 

On the proper construction of the provision, taking into 
account the text, context and purpose of s 89(4), their Honours 
found that a general law prohibiting escape or attempted escape 
from lawful custody, such as s 310D of the Crimes Act, would 
answer the requirements of s 89(4).6

As such, the Court of Appeal was right in finding that s 89(4) 
treats the applicable aspects of s 310D as surrogate federal law 
'upon the assumption that escape from lawful custody imposed 
by an order made by a magistrate in another state is not outside 
their field.'7

Kiefel and Keane JJ reinforced the Court of Appeal’s finding 
that, put simply, s 89(4) of the SEP Act applied to the appellant 
because he was a person being taken to the place of issue of the 
warrant in compliance with an order made under s 89(1) of 
the SEP Act.8 Their Honours agreed with French CJ and Bell 
J as to the general approach of resolving the question of the 
application of s 89(4), but found that s 89(4) more directly 
answers the question of its application.9 The provision describes 
the relevant state law in force as a 'law relating to the liability of 
a person who escapes from lawful custody' and their Honours 
concluded that those words are referable to a law which makes 
it an offence to escape from lawful custody, without more.10 
Accordingly, s 89(4) does not pick up the Crimes Act’s reference 
to an 'inmate'. 

Gordon J agreed that the appeal should be dismissed but 
found that, contrary to the conclusion reached by the Court 
of Appeal, all elements of s 310D(a) of the Crimes Act must 

be proved.11 Her Honour reached this conclusion on the basis 
that, in enacting s 89(4) of the SEP Act, the parliament made 
a deliberate decision to enact an 'application' provision and it 
did so for the purpose of creating liability by reference to a state 
law.12 Her Honour found that, if s 89(4) applied the state law 
otherwise than according to its terms, that purpose would be 
frustrated because it would no longer be applying the chosen 
state law but rather be creating a new and independent federal 
offence, the elements of which are unclear.13

In this case, her Honour found that the appeal should be 
dismissed as her Honour was satisfied that the elements of s 
310D of the Crimes Act were capable of proof in relation to 
the appellant.

Does the Commonwealth Places (Application of 
Laws) Act 1970 (Cth) apply?

The High Court also considered the submission made by the 
appellant that if he had committed an offence, it would have been 
a Commonwealth offence in light of the Commonwealth Places 
(Application of Laws) Act 1970 (Cth) (CPAL Act). Section 4(4) 
of the CPAL Act makes provision for the application of the laws 
of a state (which have extraterritorial effect) to Commonwealth 
places. The appellant submitted that the CPAL Act applied the 
applicable state law (in this case, s 310D of the Crimes Act) 
without rewriting it. That is to say, by virtue of the CPAL Act, 
s 310D applies at Tullamarine Airport (a 'Commonwealth 
place') and he is required to have been an 'inmate' within the 
meaning of s 310D in order to offend against it.

French CJ and Bell J found that, to the extent that s 310D 
has extra-territorial operation, that extra-territorial operation 
did not operate in this case because any such operation was 
displaced by s 8(4) of the SEP Act, which states that the SEP 
Act applies to the exclusion of a law of a state.14 Gordon J came 
to the same conclusion.15 
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(2015) 320 ALR 584; (2015) 294 FLR 432; [2015] NSWCA 98.
4.  At [36].
5.  At [37].
6.  At [37] and [39].
7.  At [42].
8.  At [52].
9.  At [57].
10.  At [58].
11.  At [116].
12.  At [105].
13.  At [105].
14.  At [20].
15.  At [91].

Vanja Bulut, ‘Federal application of state laws'



[2016] (Spring) Bar News  37  Bar News : The Journal of the New South Wales Bar Association

RECENT DEVELOPMENTS 

This case concerned the constitutional validity of the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) 
Act 2015 (WA) (the Bell Act).

The High Court heard three proceedings where the plaintiffs, 
each significant creditors1 of the Bell Group, and the ATO (also 
a significant creditor)2, challenged the validity of the Bell Act. 
The plaintiffs argued that the Act was invalid by the operation 
of s 109 of the Constitution for being inconsistent with the 
Income Tax Assessment Act 1936, the Taxation Administration 
Act 1953, the Corporations Act 2001 and the Judiciary Act 1903. 
In two proceedings, the plaintiffs further argued that the Bell 
Act infringed Chapter III of the Constitution.

The court held that the Bell Act was invalid in its entirety for its 
inconsistency with the two Tax Acts.3 The court did not address 
the further grounds of alleged validity.

French CJ, Kiefel, Bell, Keane, Nettle and Gordon JJ delivered 
a joint judgment. Gageler J delivered separate reasons, agreeing 
in the plurality’s conclusions, but basing his conclusion on 
narrower grounds.

The context of the Bell Act

The Bell Group, once controlled by Robert Holmes a Court 
and later Alan Bond, collapsed in the 1990s and has been in 
liquidation and, it seems, litigation, ever since.

The liquidator of Bell Group received a $1.7 billion settlement 
from a consortium of banks. The Western Australian 
Government then enacted the Bell Act 'to provide a mechanism, 
that avoids litigation, for the distribution' of those funds.4

The scheme set up by the Bell Act

The Bell Act established a fund and an authority to administer 
it. Section 22 of the Bell Act provided that the property of the 
various Bell companies would be transferred to the authority.5 
Further provisions directed how creditors should lodge proofs 
of debt with the authority. Part 4 of the Bell Act was:6

...entitled 'Completion of winding up of WA Bell 
Companies', but that heading is misleading. The Part does 
not provide for the completion of the winding up… 
Rather, it provides for the termination of the winding 
up… under the Corporations Act, and, among other effects 
on creditors, the purported annihilation of the rights of 
the Commonwealth as creditor…

The authority had an absolute discretion to determine the 
property and liabilities (including their priority) of each 
Bell Company. The rules of natural justice did not apply. 
The authority had an absolute privilege in relation to its 

recommendation to the governor.7

The governor had a further discretion whether to pay a creditor. 
Or not. The governor was not required to give reasons and 
was not required 'to determine that any amount is to be paid 
to… any person on any account whatsoever.' And, once the 
governor’s determination was made, every liability of each Bell 
Company to any person to whom nothing was paid was to be 
'by force of this Act, discharged and extinguished.'8

Finally, though expressed not to affect the jurisdiction of the 
Supreme Court of WA to grand relief for jurisdictional error, 
the Bell Act provided that the acts of the governor, the minister, 
the authority and its administrator were final and conclusive, 
must not be challenged, appealed against, reviewed, quashed or 
called into question in any court and are not subject to review 
or remedy by way of prohibition, mandamus, injunction, 
declaration, certiorari or any remedy or writ to similar effect.9

Section 109 of the Constitution

Section 109 requires comparison between a Commonwealth 
law and a state law which creates rights, privileges or powers 
and duties or obligations said to be in conflict with that 
Commonwealth law. If any conflict exists, it is resolved in the 
Commonwealth’s favour.

A 'direct inconsistency' occurs where the state law significantly 
alters, impairs or detracts from, the operation of the 
Commonwealth law. A conflict may also arise from the laws’ 
legal operation or practical effect.

Section 109 invalidates the state law only so far as it is 
inconsistent. But, as Dixon J explained in Wenn v A-G (Vic) 
(1948) 77 CLR 84:

… it does not intend the separation [of the inconsistent 
from the consistent parts of the State law] to be made 
where division is only possible at the cost of producing 
provisions which the State Parliament never intended to 
enact.

Inconsistency with the Tax Acts

The effect of the Tax Acts is that the production of a notice 
of assessment is conclusive evidence of the due making of the 
assessment of a tax liability and, other than in proceedings under 
Pt IVC of the TAA, that the assessment is correct. Accordingly, 
the amounts assessed against by the Bell Companies were debts 
due to the Commonwealth.10

The Bell Act tolls for Western Australia

Nicolas Kirby reports on Bell Group NV (In Liquidation) v Western Australia [2016] HCA 21.
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The plurality explained the operation and effect of the Bell Act 
as follows:

[56] [T]he State of Western Australia collects, pools, and 
vests in a State authority, the property of each WA Bell 
Company [and] then determines in its 'absolute discretion' 
who is paid an amount… (if anyone). And then, to the 
extent that the State of Western Australia chooses not to 
distribute the pooled property… the surplus vests in the 
State of Western Australia.

[57] The Authority has an absolute discretion to determine 
the existence of a liability… to the [ATO]… also… as to the 
quantification of any liability… The Governor has an 
absolute discretion… whether to make a payment… and 
the amount to be paid… And the Governor is given the 
power to extinguish the tax debts of the Commonwealth 
simply by making no determination in respect of them… 
[their Honours’ emphasis]

[60] The Bell Act thus purports to create a scheme under 
which Commonwealth tax debts are stripped of the 
characteristics ascribed to them by the Tax Acts as to their 
existence, their quantification, their enforceability and 
their recovery.

The plurality also found that the Bell Act was inconsistent with 
ss 215 and 254 of the 1936 Tax Act that imposed obligations on 
the liquidator to retain the companies’ assets so that provision 

may been made for tax which the company will be obliged to 
pay.

Section 22 of the Bell Act, by which the companies’ property 
was vested in the authority, prevented the liquidator from 
complying with his obligations pursuant to the Tax Acts.11 This 
inconsistency was sufficient, in Gageler J’s view, to invalidate 
the Bell Act.

The court held that the parts of the Bell Act which were 
inconsistent with the Tax Acts were not able to be read down 
or severed12 as they were 'so fundamental to the scheme' and 
'so bound up with the remaining provisions that severance… 
would leave standing a residue of 'provisions which the state 
parliament never intended to enact.''13
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