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Tipping the Scales: Equity and Diversity at the Bar1

ByJane Needham SC

On 14 March 1924 Eugene Gabriel Sayegh was called to the 
bar. His admission was moved before the full bench of the High 
Court by the attorney general of New South Wales, Sir Thomas 
Bavin. Sydney’s infamous tabloid at that time, The Truth, 
described him as ‘the only Syrian barrister in Australia’ and 
followed up with the superfluous observation that ‘foreign legal 
lights are few and far between in this country, so Mr Sayegh’s 
position is rather unique’.2 

In fact, Eugene Sayegh was born in Auckland where he attended 
Sacred Heart College, before moving to Australia and graduating 
from Sydney Law School. According to The Truth, Sayegh had 
appeared in ‘several big lawsuits in which his countrymen have 
figured’, although it’s entirely unclear as to whether this meant 
Syrians or New Zealanders. As if anticipating disbelief on the 
part of its readers, The Truth’s correspondent felt the need to 
assure them of Mr Sayegh’s competence. 

Fourteen years later, in May 1938, William Jangsing Lee 
became the first Australian of Chinese heritage to be admitted 
to practise as a barrister in NSW.3 The Sydney Morning Herald, 
and at least ten other newspapers across the country, reported 
his admission. At the time, there were only 10,222 Chinese in 
New South Wales out of a population of 1.35 million. Briefs for 
juniors were hard to come by in those days, but Lee’s ethnicity 
would have compounded the problem. In a fascinating article 
published in the Winter 2015 edition of Bar News, Malcolm 
Oakes SC described how Lee eventually gained a foothold 
at the bar through connections to the small, but tight-knit 
Chinese community:

His practice improved with the formation of the Australian 
branch of the Chinese Seamen’s Union in 1942. Some 
2,000 Chinese seamen became refugees as a result of the 
fall of Hong Kong and Singapore…The connection 
spawned an immigration law practice: briefs in the 
Industrial Commission seeking equal pay for Chinese 
crew; defending Chinese seamen on criminal charges for 
desertion; defending Chinese who failed the dictation test; 
and later refugee deportation briefs.

Recently, I was honoured to represent the Bar Association at the 
launch of the New South Wales chapter of the Asian Australian 
Lawyers Association, the AALA. Appropriately, the special 
guest speaker was the Hon Michael Kirby, who has spoken 
often of the need for greater diversity in the Australian legal 
profession. He said, in speaking of the need for hard facts in 
order to ground the way forward: ‘You can only build the future 
on what is known in the present’. Data compiled by the AALA 
shows that currently, only 1.6 per cent of barristers and 0.8 per 
cent of judges are of Asian background.4 Further evidence, if 

any were needed, can be found from the Bar Association’s own 
records. When asked to identify proficiency in languages other 
than English, responses revealed only one Mandarin speaker, 
one spoke Arabic, one Hindi and there was a solitary Punjabi 
speaker.5 The language most commonly spoken by barristers is, 
oddly, French.

Of course, the monochromatic nature of the New South Wales 
Bar is most keenly felt in the appallingly low representation 
of Indigenous Australians. It was not until 1972 that Lloyd 
McDermott (Mullenjaiwakka) became the first Indigenous 
Australian to practise as a barrister.6  Nearly fifteen years after 
the establishment of the Indigenous Barristers Trust and the 
implementation of the Indigenous Barristers Strategy by a 
dedicated working party, only four members of the bar identify 
as having Aboriginal or Torres Strait Islander status.7 It was 
only this year, of course, that Anthony McEvoy SC became the 
nation’s first Indigenous silk.

For its part, the media has duly reported the arrival and 
undoubted achievements of various ‘pioneers’ at the New 
South Wales Bar.8  But these vignettes don’t portray the mere 
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absence of equity and diversity during the first century and 
a half of an independent referral bar. Rather, they depict a 
male, Anglo-Saxon or Anglo-Celt hegemony, which not only 
constituted and defined the profession of barrister, but also 
determined who was permitted to enter the profession. To be 
sure, representatives of each minority, whether successful or not 
at their practice, were tolerated. However, they were always the 
exceptions to the proposition that a barrister was a tall, white, 
‘not too young, preferably baritone man’.9 

Indeed, in 1969 the Right Honourable Sir Victor Windeyer 
KBE CB DSO ED began the Introduction to John Bennett’s 
History of the New South Wales Bar by saying:

The history of the Bar of New South Wales is the story of 
men practising as barristers.10

This opening statement by Sir Victor wasn’t inaccurate, even in 
relatively recent times. Until 1976 no more than two women 
commenced at the NSW Bar in any 
year.11 When I started at the bar in 1990, 
there were still so few women readers that 
we were able to be taken individually to 
lunch in the Common Room by Janet 
Coombs. Now, the Janet Coombs lunch 
for new women readers fills the Law 
Society venue in which it is held.

It’s well known that the first woman to 
seek admission as a barrister in NSW was 
Ada Evans. She graduated from Sydney Law School in 1902 
but was barred from practising until the passage of the Women’s 
Legal Status Act 1918. The bill for that Act had a fraught passage 
through the male-dominated NSW Parliament.12 Evans was 
eventually admitted in 1921 but never practised. The honour 
of being the first practising female barrister went to Sybil 
Morrison, who was admitted on 2 June 1924. 

Until recently, the question of why so few women practised at 
the bar excited surprisingly little academic research.13  Yet the 
‘question of women’s experiences at the bar intersect with more 
fundamental questions about survival at the bar, which are 
faced by all its members’14 – including those who come from 
disadvantaged socio-economic backgrounds.

In 2004 Bar News examined the relationship between equity 
and diversity. Gleeson SC and Sofroniou began with the 
ontological question of ‘what is a barrister’ and focussed on the 
nature of advocacy itself. They argued that:

Powerful male role models reinforce notions that a cross-
examination is there to ‘destroy’ a witness’s credibility or to 

leave ‘blood on the floor’. Young barristers model 
themselves upon those they see as being successful leaders 
of the profession. When most of these leaders are by 
historical necessity male, stereotypes are perpetuated and 
are in turn fed through to solicitor and client perceptions.15 

Through the excellent work done by the Bar Association’s 
Equitable Briefing Working Party, and the authors of a recent 
survey of members, we’ve moved from the anecdotal to the 
empirical. The data shows that many female juniors experience 
difficulty being briefed, getting time on their feet in court, and 
getting paid the same as male colleagues.  Around 20 per cent 
of the bar are women. However, a survey of reported cases for 
the period 1 July 2014 to 30 October 2015 shows that seven 
per cent of senior counsel appearing in the High Court, and 
only 4.48 per cent of cases in the NSW Court of Appeal, were 
women. Things are a little better in the Court of Criminal 
Appeal at 37.5 per cent, but that is explicable to an extent 

by the Crown prosecutors and public 
defenders having a significant number of 
women advocates who undertake appeal 
work in crime. I am indebted to Kate 
Eastman SC and Kate Morgan for their 
research on this issue.

Sadly, the survey of our members in 
2014 demonstrates that the gender pay 
gap at the bar is well over 30 per cent – 
way above the differential in other fields. 
There have to be factored into those 

figures issues of seniority and the fact that 90 per cent of silks 
are men, but a significant difference in fees is observable at all 
stages, and across all cross-correlations of experience, which 
tells us that there is a significant problem.

Diversity and advocacy

What, then, is the cost to society of a bar lacking in both equity 
and diversity?

In her contribution to the bar’s centenary essays (2002) 
Rosalind Atherton (now Croucher) asked the deceptively simple 
question: ‘Why did Evans and Morrison become barristers?’16 

Croucher’s first explanation is pedigree: both came from legal 
families. At the time of Morrison’s admission it was said that 
‘her parents were steadfast in their desire that she should ‘follow 
in the footsteps of her uncle, who was a famous KC in Dublin, 
and go one better than her brother, who is a well known 
solicitor in Queensland’’.17

Gleeson SC and Sofroniou 
began with the ontological 
question of ‘what is a barrister’ 
and focussed on the nature of 
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Croucher also noted that in addition to family ties to the 
law, Ada Evans ‘had a personal mission’. She was motivated 
to practise as a barrister by her visits to help destitute women 
in the inner suburbs of Sydney. This ‘apparently revealed the 
deficiencies of the legal system with respect to women … and 
led her to see the need for women to seek to assist and represent 
women’.18

Similar arguments are made in respect of the need for more 
Indigenous barristers. Yet it must be asked: doesn’t a competent 
barrister, adhering to the cab rank rule, provide the best possible 
representation for their client regardless of the client’s identity? 
Isn’t Australian law replete with cases where effective advocacy 
was a function of calm, disinterested professionalism, rather 
than affinity with a particular culture, religion, language or 
gender? Certainly, while that may be true, there is an inherent 
value in barristers reflecting the society in which they live, 
enabling those with a preference for a barrister with a greater 
understanding of the issues faced by particular groups in society 
to feel more represented and understood.

There’s no doubt that the New South Wales Bar has fulfilled its 
vital role in upholding the rule of law. And while not doubting 
that members of the bar have used their skills to provide the 
best possible representation to their clients, there remains 
an opportunity cost of an institution that doesn’t reflect the 
composition of the society it serves. The ambitions of many 
who wished to practise at the bar went unfulfilled. Some of 
those who did brave it were victims of attrition; leaving the bar 
to pursue other endeavours in less hostile environments. More 
importantly, there is a risk that an insular, unrepresentative bar 
might act more in its own interests than in that of the public. 
Where nobody challenges privilege, the assumption that ‘if it’s 
not a problem for me, it’s not a problem’ flourishes. A more 
representative bar will be a better place, both for its members 
and for the public who rely on our advocacy. 

The work of the Bar Association

I’m proud to have served as president of the Bar Association, 
which has made great progress in seeking to break down 
barriers to access to the bar. We have in place a Diversity and 
Equity Policy, which commits us to equal opportunity in 

legal practice, fostering tolerance and reflecting the social and 
cultural diversity of the communities we serve. In furtherance 
of those aims, and as a response to the Law Council’s landmark 
National Attrition and Re-engagement Survey, the Bar 
Association has promulgated the Best Practice Guidelines, 
the Equitable Briefing Policy and a Reconciliation Action 
Plan. It has provided a guarantee of childcare spaces for its 
members (including for chambers staff, upon whom we rely)  
and mentoring programs for women and Indigenous law 
students. With the assistance of the courts, family and carer 
responsibilities are taken into account when the courts are 
considering variations of sitting hours. I’m very grateful to the 
chief justice for his swift acceptance of our proposal and the 
leadership which was shown by his adoption of it which was 
instrumental in most of the courts which operate in New South 
Wales following suit. 

In moving beyond the issue of gender equity, the chair of the 
Equal Opportunity Committee, Anthony McGrath SC, and I 
recently met the race discrimination commissioner to discuss 
initiatives for increasing cultural and racial diversity at the bar. 
Tim Soutphommasane has requested that the Bar Association 
consider becoming a supporter of the ‘Racism:  It Stops with 
Me’ campaign.  That proposal is in preparation for the new Bar 
Council. We also spoke about the Australian Human Rights 
Commission’s Cultural Diversity Workplace Tool, which is 
currently proposed to be released during the first half of 2016. 
Again, the EOC will consider its application to the bar and 
make the appropriate representations.

Another step towards encouraging diversity at the bar is 
investigation of membership of Pride in Diversity – an LGBTI 
support programme of which almost all major law firms 
and financial and investment institutions are members. The 
Equal Opportunity Committee is looking at the tailor-made 
consultancy, advice, training and access to research and resources 
which Pride in Diversity provides. There will be a proposal to 
the new Bar Council for a strategy for inclusion and respect 
at the bar, among our members, and towards solicitors and 
clients. It is important that the bar address LGBTI inclusion 
because that community has some of the poorest mental health 
outcomes within Australia (such as was revealed in the 2013 
Beyond Blue report that this group have a 14 times greater rate 
of suicide than heterosexual peers and significantly higher rates 
of depressive episodes).  

As with any diversity issue, there is a business case for greater 
LGBTI inclusion. Law firms are one of most represented groups 
actively pursuing LGBTI initiatives as members of Pride in 
Diversity. As the Hon Michael Kirby put it in his AALA speech 
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[2015] (Summer) Bar News  32  Bar News : The Journal of the New South Wales Bar Association 
 

FEATURES

earlier this month – ‘there have always been LGBTI people in 
the law – I hate to break it to you!’.

Conclusion

The bar can only attract and retain the most talented people 
from all groups within society by being inclusive, engaged and 
sensitive to the position of the diverse groups from which that 
talent can be drawn. The work done by the council in particular 
and the Bar Association more broadly in this aim is supported 
enthusiastically by the Bar Association staff, without whom 
many of the projects – particularly the childcare scheme – 
could not have come about. I thank them sincerely.

In particular, the work done has benefitted from collaboration 
with those in the legal profession outside the bar. The Equitable 
Briefing Working Party co-chairs, Moses SC and Eastman SC, 
were grateful to have the assistance of representatives of mid-
tier and large law firms, in-house counsel and government 
lawyers in undertaking their work.

For my own part, I look forward to a bar that will continue to 
draw upon its immense pool of talent and its demonstrated 
goodwill to fashion new and creative responses to the challenge 
of shaking up this important institution. I would like to see 
a bar which values both the benefits of greater inclusion and 
the work that needs to be done to achieve it. I would like to 
see a membership of 50 per cent women – not in 50 years, 
but in my working lifetime. And I would like to see in our 
members a proper reflection of our multicultural society, 
bringing with it the tolerance and acceptance that flows from 
better understanding. 

The chief justice’s involvement in providing us with this 
wonderful venue today signifies his court’s support  of these 
aims. Your attendance, and that of Lt General David Morrison, 
demonstrates the substantive support that the work of the 
bar over the last few years has gained. The recent experience 
of other professions, such as surgeons, suggests that we are a 

little further down the path than we otherwise could have been. 
There is, however, a long way to go, and I will be watching the 
new president, Hutley SC, and his executive and council, from 
my comfortable retirement armchair, with no small degree of 
interest, as to how that path is navigated.
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Clockwise: Lt Gen David Morrison AO (Retd); L to R: Sally Dowling SC, Carol Webster SC, Michelle Painter SC, Liz Cheeseman SC. L to R: Andrew 
Laughlin, Michael Wilcox, Michele Kearns, Paul Walker; the Hon Tom Bathurst AC, chief justice of NSW; L to R: Noel Hutley SC, Chief Justice Tom 
Bathurst AC, Chrissa Loukas SC, Julia Roy.

Tipping the Scales: Equity and Diversity at the Bar was held in the Banco Court on Tuesday, 17 November 
2015


